TOWN COUNCIL MEETING

April 15, 2004

A special meeting of the Jamestown Town Council was called to order at the Jamestown Philomenian Library, 26 North Road, at 7:05 PM by Council President Kenneth G. Littman.  The following members were present:

David J. Long, Vice President

Julio J. DiGiando

Claire M. Ferguson

Guy J. Settipane

also present:  

Maryanne Crawford, CPA, Town Administrator

A. Lauriston Parks, Town Solicitor

Arlene D. Petit, Town Clerk

Thomas P. Tighe, Police Chief

Paula Swistak, Harbor Clerk

David Laurie, Harbor Management Commission

Richard Condon, Harbor Management Commission

Daniel Lilly, Harbor Management Commission

Present for the harbor appeal:

Turner C. Scott, Esq.

Dr. Jerrold Rosenberg

EXECUTIVE SESSION

1)
Pursuant to RIGL 42-46-5 (a) (5) real estate; for the purpose of discussing negotiations concerning the leasing of Town property

It was moved by Council President Littman, seconded by Councilor Long to enter into an executive session at 7:08 PM, pursuant to RIGL 42-46-5 (a) (5) real estate to discuss the leasing of Town owned property.  It was voted:  Councilor DiGiando, aye; Councilor Ferguson, aye; Councilor Long, aye; Councilor Settipane, aye; Council President Littman, aye.

The Council returned from executive session at 7:20 PM.  It was moved by Councilor Long, seconded by Council DiGiando to seal the executive session minutes from the public.  It was voted:  Councilor DiGiando, aye; Councilor Ferguson, aye; Councilor Long, aye; Councilor Settipane, aye; Council President Littman, aye.

It was moved by Councilor Settipane, seconded by Councilor Long to instruct the Town Administrator and Town Solicitor to follow through with providing additional information regarding the leasing of a particular Town owned property.  So unanimously voted.

APPEAL FROM DECISION OF THE JAMESTOWN HARBOR MANAGEMENT COMMISSION (continued from 03/24/2004)

1) Appeal of Dr. Jerrold Rosenberg

Council President Littman opened the hearing for the appeal of Dr. Jerrold Rosenberg at 7:30 PM and noted that the hearing was concluded in March and continued to this evening for the Council to render a decision on Dr. Rosenberg’s request to have an appeal heard by the Harbor Management Commission regarding the Harbormaster’s decision that he had abandoned his moorings.   President Littman noted that the Council has been reviewing the timeliness of the appeal by Dr. Rosenberg.

Council President Littman noted that Councilor Long was not present for the hearing on March 24, 2004 and asked the Town Solicitor if Councilor Long should be allowed to vote on the decision.

The Town Solicitor advised the Council that as long as Councilor Long has had an opportunity to review the material he should be able to participate in the proceedings.

Councilor Long assured the Council that he has reviewed the minutes of the March 24 hearing and the material submitted to the Council and is prepared to participate in the hearing.

The Town Solicitor advised that a decision should contain both findings of fact and conclusions of law and should be reduced to a formal written decision. 

It was moved by Councilor Long, seconded by Councilor DiGiando to affirm the decision of the Harbor Management Commission in their finding that Dr. Rosenberg does not have a right to an appeal before the Jamestown Harbor Management Commission based on the following:

· The Harbor Management Commission acted with due diligence and sent proper notification to the applicant in a timely manner.

· Untimely filing of an appeal by the applicant
Following Council discussion, it was moved by Councilor Settipane, seconded by Councilor Littman to amend the main motion to remand the matter back before the Harbor Management Commission for hearing on the appeal and to make no finding on the facts as to whether or not Dr. Rosenberg has met his burden in applying for the four moorings in a timely fashion and leaving any decision to the Harbor Management Commission.

Councilor Long stated that the motion made by Councilor Settipane is a reversal of his motion.

The Town Solicitor noted that the motion made by Councilor Settipane is out of order and not complying with Robert’s Rules of Order.  Reading from Robert’s Rules of Order, Mr. Parks cited that an amendment is out of order if it is one that merely makes the adoption of the amended question equivalent to a rejection of the original motion.

Councilor Settipane withdrew his amendment to the motion.

The vote to Councilor Long’s motion was Councilor DiGiando, aye; Councilor Ferguson, aye; Councilor Long, aye; Councilor Settipane, nay; Council President Littman, nay.  The motion passed with three in favor and two opposed.

It was requested by Council President Littman that the Town Solicitor submit the findings of the Council relative to their decision in writing.

The hearing concluded at 8:10 PM.

PUBLIC HEARING

1) Proposed Harbor Management Ordinance (cont. from 03/24/2004) to consider the repeal of Chapter 78 of the Code of Ordinances of the Town of Jamestown entitled “Waterways” and the adoption of the “Town of Jamestown Harbor Management Ordinance”.

Council President Littman opened the hearing at 8:11 PM.

Section 6 Mooring Regulations

Class 2:  Rights-of-way (b)

Daniel Lilly suggested that the 500’ be expanded to include neighborhood residents.   

Councilor Settipane stated that the 500’ excludes too many people.  Regarding the application of non-riparian property owners, consideration should be given to residents that have access to appropriate parking near a right-of-way.  Additionally, Councilor Settipane stated that it would be up to CRMC to make the determination of any limitation.  Councilor Settipane suggested dropping the 500’ limitation and limit it to the parallel line coming off the right-of-way and leave it up to the discretion of the Harbor Office when they review the application.

Councilor DiGiando noted that this language was developed based on the Town Comprehensive Plan that says the Town should encourage moorings at the rights-of-way to put relief on the harbors.  You must be able to access your boat and have adequate parking.  

The Town Solicitor suggested that there be clarification in the ordinance regarding the delineation of rights-of-way and access.

Councilor Settipane suggested that (b) be changed to read:  Non-riparian property owners holding a freehold estate of record within five hundred (500) feet of a public right-of-way to coastal waters are entitled to apply, per property …. directly adjacent to that public right-of-way.

Harrison Wright noted that this was designed to fit into the Town Comprehensive Plan, which talks about neighborhood mooring areas.  It was thought that 500’ was more than a person would like to carry a raft.  And because there are no provisions for storage of those rafts or dinghies, the 500’ was agreed upon.  Additionally, Mr. Wright expressed concern that the Council has been slowly and informally by consensus amending the ordinance throughout the public hearing.    

Following Council discussion on proper procedure, Council President Littman continued calling for public comments on the remaining sections.

Class 3: General

3)
General

Daniel Lilly stated that this section is restrictive in that a person should also be allowed to apply for a class three mooring.

(d) mooring applications

Jill Anderson suggested that the procedure note that boat registration must also be provided along with the title to show ownership.

Harrison Wright noted that in (2) renewal permit applications (iv) mentions boat registration.

(l) Forfeiture of Mooring Space (5)

Harrison Wright noted that the date to renew a valid mooring permit was changed in the present ordinance to September 1.

(n) implementation of changes in mooring tackle requirements

Joyce Lorenson inquired if there were any statistics on how many moorings would be affected and if there has been any determination on the number of moorings that have been a problem because they have not met the minimum standards.

Section 7. Regulated Activities

(c) Vessel Speed and Operation (3)

David Laurie stated that he thought there would be wording exempting vessels that are leaving the shore or returning to the shore from the prohibited measured distance from moored or anchored vessels.

Daniel Lilly stated that it is addressed in (2).

(i) penalties; fines

Councilor DiGiando noted that the Council had made a change to the fine.  Rhode Island General Law limits the fine to no more than $100.00; therefore, the $250.00 as stated in the ordinance must be changed to $100.00.

(j) informal procedure for the payment of boating fines

Council President Littman noted that it was found that this procedure could not be followed.

The Town Solicitor noted that there is not a problem with the informal procedure as stated in the ordinance.  

Section 8. Harbor Commission

(b) composition

Council President Littman noted that the Council amended this section in February.

(e) finances; budget

Richard Condon reviewed the intent of the Harbor Management Commission in making certain that the Commission gave up the control of the infrastructure budget because the funds for that budget were coming from the rental of Town owned property.    The Commission chose to direct their attention to organizing and budgeting for the issues related to the harbor; that being the enterprise fund in the first section.   The Commission decided to put the infrastructure portion into a capital fund managed by the Town and voted on at the Town Financial Meeting and administered as a capital fund within the Finance Department.  

Mr. Condon stated that it was his understanding, after a discussion with the Town Administrator, that at that time, we could have a dedicated capital improvement fund and that those funds would not be turned back to the general fund.  

The Town Administrator noted that it was decided at the last hearing that the capital fund budget of the Harbor Commission would become an enterprise fund and would not be subject to the Financial Town Meeting; however, it would be managed by the administration.  

Council President Littman stated that the Comprehensive Harbor Management Plan does not indicate that and will need to be amended.

Harrison Wright informed the Council that there are several areas in the ordinance, which are contrary to CRMC guidelines. 

	· Moorings at the end of rights-of-way


· 1000’ line remains in the ordinance


· 50’ setback from the shore and private docks as the inside boundary of a mooring area
	
	Mr. Wright indicated that he believes the Town has an acceptable explanation for this.

This is being addressed with CRMC and RIDEM.

The Town has no inside boundaries - the mooring area comes right to the shore.    We have prohibited swimming off all town owned property and unless otherwise permitted.  


Section 9. Administration

(a) executive director

Council President Littman noted that there were changes made to the Plan and those changes must be brought to the ordinance.

Section 10. Appeals 

Andrew Kallfelz suggested that the Council consider changing the wording in the second sentence as follows:  The aggrieved party shall file a written appeal … within twenty (20) days of the date of the notice rather than decision or incident.

Section 13. Effective Date

Council President Littman questioned the effective date.

The Town Solicitor advised that there are sections of the ordinance that CRMC will not have specific interest in, such as the change made to the composition of the Jamestown Harbor Management Commission; however, there will be sections of the ordinance that will not become effective until approved by CRMC.   Mr. Parks suggested changing the wording on the effective date.  Possibly:   This ordinance shall take effect upon the passage by the Council with respect to provisions which do not require the approval of CRMC.

Richard Condon suggested that the language be changed to the following:  This ordinance is effective as approved by the Council, until such time as it is further approved by CRMC.

Harrison Wright commented that it was his understanding that if asked, CRMC would try to make a quick determination on issues that would not be acceptable.  

The Town Solicitor was directed to draft the proper language for the Section 13. Effective Date.

Councilor Settipane asked for a clarification on the procedure for proposing amendments and changes to the terms.

The Town Solicitor stated that amendments would be made following the conclusion of public comment.

There being no further public comments, it was moved by Councilor Long, seconded by Councilor DiGiando to close the public comment portion of the hearing.  So unanimously voted.

Council President Littman called for a ten-minute break at 9:10 PM.

The Council returned to the hearing at 9:20 PM.

Following Council discussion, it was the consensus of the Council to make the changes as follows:  SEE THE FOLLOWING TABLE:

	Section 1. GOALS
	No changes




	Section 2. DEFINITIONS


· add definition






· executive director

· harbormaster


	Due Notice    Mailing by regular mail and certified mail to the address listed on the application will be deemed proper and due notice (Town Solicitor to draft language also considering other methods for instances such as an abandoned boat)


Mirror definition from the Plan (The executive director is nominated by the town administrator and appointed by the town council.)

Mirror definition from the Plan (The harbormaster is nominated by the town administrator and appointed by the town council.)




	Section 3. JURISDICTION


	No changes




	Section 4. HARBOR BOUNDARIES

(a) East Harbor


	Town Solicitor to provide language (as discussed at 2/25/2004 hearing)




	Section 5. RIGHTS-OF-WAY TO THE WATER


	No changes


	Section 6. MOORING REGULATIONS


	Councilor Settipane to submit changes for Council consideration.


	Section 7. REGULATED ACTIVITIES

(i) Penalties; fines

(j) Informal procedure for the payment of boating fines


	Change fine to $100.00, as the fine is limited to $100.00 by State statute.

Procedure to remain intact.


	Section 8. HARBOR COMMISSION

(b) Composition

(e) Finances; budget
	Previously adopted as amended.

Town Administrator to draft proper language.




	Section 9. ADMINISTRATION

(a) Executive Director

(b) Harbor administrative staff


	Town Administrator to provide proper language to reflect what is in the Plan. (also changed in definitions)

First paragraph to reflect what is in the Plan.  Town Administrator to provide language. (also changed in definitions)




	Section 10. APPEALS

Change the first paragraph as follows:
	The aggrieved party shall file a written appeal with the harbor clerk within twenty (20) days of the date of the decision or incident notice.  Upon receipt of the appeal, the harbor clerk shall schedule a hearing at the next regularly scheduled commission meeting, with due written due notice given to the appellant of not less than ten (10) fourteen (14) days before said hearing.




	Section 11. LIABILITY


	No changes


	Section 12. SEVERABILITY


	No changes


	Section 13. EFFECTIVE DATE


	Town Solicitor to draft appropriate language.



At 9:50 PM, it was the consensus of the Council to continue the hearing to April 26, 2004 for selection of a new date.

Attest:

Arlene D. Petit 

Town Clerk

C:
Town Council Members (5)


Town Administrator


Town Solicitor


Administrative Circulation

Town Council Meeting April 15, 2004

Page 9 of 9

