TOWN COUNCIL MEETING

March 24, 2004

(Amended on April 12, 2004)

A special Town Council meeting was opened for the purpose of hearing an appeal to a decision made by the Harbor Management Commission and for the continuation of the hearing on the proposed Harbor Ordinance by Council President Littman at 7:04 PM.  The following members were present:

Julio J. DiGiando

Claire M. Ferguson

Guy J. Settipane

absent:  David J. Long, Vice President

also present:  

Maryanne Crawford, CPA, Town Administrator

A. Lauriston Parks, Town Solicitor

Arlene D. Petit, Town Clerk

Thomas P. Tighe, Police Chief

Paula Swistak, Harbor Clerk

James Archibald, Harbor Management Commission Chair

Daniel Lilly, Harbor Management Commission

Present for the harbor appeal:

Turner C. Scott, Esq.

Dr. Jerrold Rosenberg

APPEAL FROM DECISION OF THE JAMESTOWN HARBOR MANAGEMENT COMMISSION

1) Appeal of Dr. Jerrold Rosenberg

Council President Littman noted that the Council would be reviewing the January 14, 2004 decision of the Jamestown Harbor Management Commission; whereby moorings 1133 – 1136 were found to be abandoned.  President Littman further stated that pursuant to the Procedures and Standards for Town Council Review of Appeals from Decisions of the Jamestown Harbor Management Commission adopted by the Jamestown Town Council on June 11, 2001, the Town Council is to review that decision rather than conduct a new hearing.  President Littman stated that Dr. Rosenberg would be given the opportunity to address the Council and explain the reasons why the appeal should be sustained, and in response, the Harbormaster or a representative of the Harbor Management Commission would have the opportunity to address the Council to explain why the decision should be affirmed.  President Littman noted that the Council may affirm the decision of the Jamestown Harbor Management Commission, remand the matter for further proceedings by the Commission, or reverse or modify the decision if, by majority vote, the Council finds that substantial rights of the appellant have been prejudiced.

Turner Scott, representing Dr. Rosenberg, stated that he understands that this is not a denovo hearing; however, he asked the Council to consider information being presented by Dr. Rosenberg, noting that some of the information was previously unavailable for the Harbor Management Commission.  

Dr. Jerrold Rosenberg presented a summary of events along with exhibits A through N.  Council President Littman accepted the exhibits and marked them “Appellant A through N”.  

Dr. Rosenberg concluded, stating that his mooring fee was returned to him because the fee was not calculated properly and he reissued a check in the proper amount.  He was unaware that the Town did not receive the check.  Dr. Rosenberg did not receive the notice from the Town indicating that there was a problem and was therefore unable to appeal a notice that was not received.  A second notice was also not received.  Dr. Rosenberg agreed that he was in arrears on mooring fees; however, because he did not receive any notification, he did not believe that he should forfeit those moorings.  Dr. Rosenberg stated that the penalty of losing all of his moorings after ten years of maintaining them does not fit the series of mishaps that has occurred.

Council President Littman stated that the Harbor Management Commission ruled that Dr. Rosenberg did not appeal in a timely manner.  Dr. Rosenberg indicated that there was much confusion; however, in the end, the Harbor Management Commission made a final decision that thirty days had passed since the September 2002 letter, there was no appeal, and therefore, there was nothing to discuss.  Again, Dr. Rosenberg informed the Council that he had not received the letter which he would have been appealing from.  

Dr. Rosenberg questioned what the definition of “due notice” is.  Dr. Rosenberg questioned why his check was returned to him when it was in an amount in excess of the cost of two moorings but not adequate for four moorings (Reference September 9, 2002 Harbormaster letter).  

Dr. Rosenberg asked for clarification on the abandonment of moorings, because in fact, he was using his moorings in 2002 and 2003.  

The Town Solicitor requested that the Harbor Clerk review the chronological list of events and appropriate documents for the Council.

Harbor Clerk Paula Swistak reviewed events beginning in March 2001 through November 2003.  (The full chronological report is filed as part of the appeal file.)

Ms. Swistak stated that in May 2002 the reason Dr. Rosenberg’s mooring permit applications and check were returned was to inform him that the correct fee for the mooring permits was $198.80 and that mooring 1135 needed to be inspected and moorings 1135 and 1136 needed current boat registrations. 

In referring to a letter sent by the Jamestown Harbormaster to Dr. Rosenberg dated September 9, 2002, Council President Littman inquired what would trigger a change in classification for Dr. Rosenberg.  Ms. Swistak stated that the deed for Mr. Rosenberg was reviewed and it was found that his property was not in a class one category.  A letter was issued regarding that finding.  

Ms. Swistak noted that in March 2003 Dr. Rosenberg was sent a certified letter informing him that he had not renewed his mooring permits in 2002; however, that letter was returned as three attempts by the post office to deliver failed.

Council President Littman marked the chronological list of events as presented by the Harbor Clerk as follows:

2001 Town’s Exhibit 1

2002 Town’s Exhibit 2

2003 Town’s Exhibit 3

Council President Littman requested that the following letters be included for consideration by the Council:


Letter from Town Solicitor A. Lauriston Parks dated November 7, 2003


Letter from Turner Scott dated November 12, 2003


Letter from Town Solicitor A. Lauriston Parks dated November 20, 2003

Turner Scott requested that the flow sheet presented by Dr. Rosenberg be accepted by the Council as well.

Council President Littman accepted the flow sheet as part of the record.

Councilor DiGiando asked if the Town Solicitor had any additional input.

Mr. Parks stated that there were no mooring permits issued for 2002.  Dr. Rosenberg did not assure that his moorings were properly permitted for 2002 and 2003.  The use of the moorings to avoid abandonment was clearly illegal.  The Harbor Ordinance states that you cannot use a mooring unless you have a permit for it.  Any use of these moorings in 2002 or 2003 was a clear violation of Section 78-91, which states that a mooring permit is required for all moorings in the waters of the town.  Additionally, Mr. Parks referred to Section 78-75, stating that the Harbor Management Commission shall also sit as a board of appeals to hear the appeal of any person aggrieved by any decision, act, or failure to act of the harbormaster.  Application to have the commission hold a hearing regarding an appeal must be made within 30 days of the incident which precipitated the appeal.  An appeal to the Town Council regarding a decision by the commission must be made within seven days of the commission’s decision.   Mr. Parks further stated that if the Harbormaster’s letter of September 18, 2003 is to be considered as a decision letter, then an appeal from the Harbormaster’ statements that there are no moorings, must have been taken by October 18, 2003.  Mr. Parks stated that there was no appeal taken; although it has been suggested that the August 25, 2003 letter, which was received on October 3, 2003, was an appeal; however, there is no suggestion in that letter regarding an appeal and it was written a month prior to receipt of the Harbormaster’s letter.   Mr. Parks stated that it could be assumed that the letter from Dr. Rosenberg was in appeal from the Harbormaster’s letter of March 2003.  The Harbor Management Commission has properly ruled that there has been no appeal that fit Section 78-75.  Therefore, the vote of the Harbor Management Commission was that Dr. Rosenberg had no appeal.

Council President Littman stated that the decision was on a procedural basis or failure to comply with the rules relating to appeals.

Councilor Settipane inquired if the first notice that went out dated March 19, 2003 was the first letter sent that mentioned the moorings were illegal and must be removed.  

The Town Solicitor noted that there were also letters that went out in 2002.  

Councilor Settipane expressed his concern that there was no signature on the green card from the Post Office and questioned if this should be considered sufficient notice.  

The Town Solicitor noted that following three attempts by the Post Office to deliver, the March 16, 2003 letter was never picked up by Dr. Rosenberg.

Councilor Settipane reviewed the course of action taken by Dr. Rosenberg in his attempt to acquire his mooring permits and questioned what weight those attempts should have, as well as Section F of the abandonment procedures which speaks to extenuating circumstances.  The Council sitting as a neutral hearing officer should consider those extenuating circumstances.  Councilor Settipane noted that it is not the responsibility of the Town Solicitor to say what weight the Council should give to the events.

Councilor Settipane stated that the Harbormaster chilled the appeal by reclassifying this applicant unilaterally and telling him he only has one mooring (September 9, 2003 letter from the Harbormaster).  Councilor Settipane asked by what authority was this reclassification.  

The Town Solicitor stated that the Harbormaster has the obligation to make sure all mooring holders are properly classified.   Additionally, Mr. Parks encouraged the Council to follow the appeal procedures adopted on June 11, 2001.

Councilor Settipane stated that there are extenuating circumstances that must be considered.  There is a record of an individual trying to meet the standards.  The September 9 letter is troubling in that it speaks, not of any consideration of abandonment, but rather to the reclassification.  

Turner Scott asked the Council to remember that Dr. Rosenberg has paid for four moorings for eight or nine years.  Mr. Scott reviewed the list of events as presented by Dr. Rosenberg, stating that Dr. Rosenberg did not receive notice nor did anyone call him or put notice on his moorings.  Mr. Turner implored the Council not to take away Dr. Rosenberg’s moorings because he was $58.00 short on his payment or because he did not receive messages.  Mr. Scott noted that Dr. Rosenberg did not receive notice until he found something on his mooring, at which time Dr. Rosenberg replied.  Mr. Scott urged the Council to identify how many moorings Dr. Rosenberg has and the fee that is due to register those moorings.

Councilor DiGiando stated that Dr. Rosenberg reviewed the correspondence sent by the harbor office and not received by Dr. Rosenberg and noted that Dr. Rosenberg’s history of response was appropriate to what the harbor office did.  However, Councilor DiGiando stated that in 2002 and 2003 there was not proper response.

Council President noted that in order to make findings, the Council would require time to review the documents.

Councilor Settipane raised an objection to the Town Solicitor presenting the case to the Council while at the same time advising the Council in the direction in which they should be making their decision.  Councilor Settipane stated that the proceeding has been chilled.  Councilor Settipane stated that he wants to preserve the neutrality of the proceeding.  

The Town Solicitor stated that it was his intent to inform the Council of what the Harbor Management Commission decided.  Mr. Parks stated that he did not advise the Harbor Management Commission to make that decision.  

It was the consensus of the Council to continue the appeal to April 15, 2002 at 7:00 PM at the Jamestown Philomenian Library in order to present the findings of the Council.  

PUBLIC HEARING

1) Proposed Harbor Management Ordinance (cont. from 02/25/2004) to consider the repeal of Chapter 78 of the Code of Ordinances of the Town of Jamestown entitled “Waterways” and the adoption of the Town of Jamestown Harbor Management Ordinance

Council President Littman opened the hearing at 8:50 PM.   Councilor Littman stated that the Council would continue with their review of the proposed ordinance beginning with Section 6 – Mooring Regulations.

Section 6 – Mooring Regulations

Councilor DiGiando stated that Section 6 took a great amount of time for the Harbor Management Commission to resolve all the conflicting use issues and encouraged the Council to consider the ramifications of any changes.

Patrick Bolger stated that much of Section 6 is in violation of CRMC and RIDEM regulations as referenced in a letter previously submitted.   Mr. Bolger encouraged the Council to make some compromise and bring the ordinance in compliance with the regulations as set forth by CRMC and RIDEM.  Mr. Bolger also requested that the Council provide clarification on the infrastructure budgets.  

Section 8 – Harbor Commission

(e) Finances; budget

The Town Administrator informed the Council that from an accounting standpoint, the bookkeeping can be done however it is expressed in the ordinance.  Currently, the Comprehensive Harbor Plan, adopted on January 12, 2004, states the following:

Under the (proposed) 2003 ordinance, commission revenues are divided between harbor management and capital facilities improvement, with the latter account going into the town’s capital facilities accounts fund.  

The Town Administrator stated that the infrastructure revenues and the infrastructure expenditures would be part of the town’s capital fund.  The Town Administrator also noted that the Comprehensive Harbor Plan further states the following:

The capital facilities improvement account eventually goes, via the town council, to the annual financial town meeting.

The Town Administrator stated that this could be done one of two ways.  There can be a regular general fund capital and a harbor commission capital, with both being subject to the financial town meeting or they can be made one budget.  However, the Town Administrator noted that this would make the Harbor budget subject to amendment by the voters.  

The Town Administrator stated that the proposed ordinance (page 16) (e) Finances; budget states the following:


All revenues from harbor operations, including but not limited to mooring fee and harbor management fines, shall be held in a segregated harbor management account maintained by the town finance department.  (harbor commission fund)


The harbor/waterfront facilities capital account, primarily funded by lease income from town-owned waterfront facilities, shall be maintained by the town finance department as a capital improvement account for harbor and waterfront facilities within the town’s capital fund.  Expenditures from this account shall be recommended by the executive director and the commission to the town administrator and managed by the town administrator’s office (infrastructure funds)  

The Town Administrator stated that the Council should decide how they want these funds approved.  

James Archibald stated that it was a unanimous vote of the commission to have a separate capital fund managed by the administration.  

Mr. Bolger stated that the important issue is that when these funds go into the general fund, the funds cannot the be set aside as reserved harbor funds.  Mr. Bolger stated that the Harbor Commission wanted to make sure that the Town is managing the infrastructure; however, they wanted to keep both of the harbor budgets in an enterprise fund so that they could accumulate reserves separate from the general fund.

Daniel Lilly stated that the harbor funds should remain in an enterprise account.

Mr. Bolger stated that both the Plan and the proposed Ordinance would need to be amended.

The Council discussed the most appropriate form of accounting for the harbor funds.  

Councilor DiGiando asked if funds in an enterprise fund could be moved to another account if needed.

The Town Administrator stated that funds could be transferred out of the enterprise fund into the revenue account in the general fund.

It was the consensus of the Council to keep harbor funds in a separate enterprise fund and that the reference to the submission to the financial town meeting of the capital facilities budget would be taken out of the language in the proposed Ordinance and removed from the language in the already approved Plan.

Section 6 – Mooring Regulations

(a) Permitting

Council President Littman suggested that there should be language in the permitting section regarding due notice.

The Council discussed the definition of due notice.  

Councilor Settipane suggested that due notice and timely filing be added to the definition section of the proposed Ordinance. 

Due notice:  First class and certified mail shall be mailed from the clerk’s office and be deemed proper notice.

Harrison Wright, Clarke Street, noted that the last paragraph under letter (l) – Forfeiture of Mooring Space, states:  No mooring will be deemed forfeited until notice has been first mailed to the holder of the permit by registered mail, return requested.

Jill Anderson, West Reach Drive, suggested that the permitting process should be changed in the proposed Ordinance to reflect the procedure that is currently followed.  It is the harbor clerk that issues the permits not the harbormaster.  

The Town Solicitor commented that there is no appeal from the harbor office; appeals are made from actions or inactions of the harbormaster.

Section 9 – Administration

Harrison Wright noted that the proposed Ordinance states clearly in Section 9, The executive director supervises the harbor staff and reports both to the commission and to the town administrator.

The Council discussed adding the following language:  …the harbormaster, under the direction of the executive director… ; however, there was no consensus reached.

Daniel Lilly commented that job descriptions have disappeared from the Plan and Ordinance.

Section 6 – Moorings

Class 1:  Riparian (a)

The Council discussed the number of moorings per property parcel directly adjacent to the shorefront.  

Councilor Settipane stated that CRMC regulations disallow non-riparian, non-waterfront property owners to put moorings in the coastal waters.  We are being significantly more restrictive than what CRMC allows.  CRMC allows up to four moorings for a waterfront property owner.  Councilor Settipane asked why we are limiting a waterfront property owner, within his parallel lines as they extend off shore, to limiting that property owner to two moorings.  Additionally, Councilor Settipane questioned the language in the proposed Ordinance that states:  They may apply for additional Class 1 moorings without priority over other mooring permit classes.  as only riparian property owners are allowed moorings in coastal waters.   Councilor Settipane suggested that the language should be …up to four moorings, if space is available.

Councilor DiGiando stated that the language indicates that a riparian property owner can apply for two moorings adjacent to their property.  Riparian property owners exist in both coastal waters and harbor waters.  The issue is that within harbor waters riparian property owners will be allowed to have two moorings and they will be allowed to apply like anyone else to have another mooring in the harbor.  Councilor DiGiando stated that in coastal waters, a riparian property owner can apply for two moorings, if there is room, they may have apply for up to four moorings without violating the language as written by CRMC and RIDEM.  

Section 6 – Moorings

Class 1:  Riparian (b)

Patrick Bolger stated that under (b) riparian property owned by an association has an unlimited number of moorings.  Mr. Bolger stated that he thought this would create a problem with CRMC.  Mr. Bolger recommended that these areas be classified as private mooring fields.

Harrison Wright noted that he wrote a letter to the Council in August explaining this issue.  One issue that was approved by the Planning Commission and might be considered by the Council is to have small local mooring areas around the island and has been approved by the Planning Commission.  Mr. Wright encouraged the Council to move forward with the proposed Ordinance and send it to CRMC for their acceptance or comments.

Rick Anderson, West Reach Drive, indicated that he is in agreement with Mr. Wright.  Additionally, Mr. Anderson suggested that there are areas around the island that may have the existing number of moorings without creating a mooring zone.  Areas such as Cranston Cove or Shores Beach might have room for five or more groups of four moorings that may satisfy the regulatory agency.  That should be addressed in proper mooring management.

Thomas Johnson, Conservation Commission member, asked for clarification on section (a) which states that a riparian property owner is entitled to apply, for up to two moorings per property parcel directly adjacent to the shorefront property parcel.  Mr. Johnson wanted to ensure that this would not be misunderstood as meaning anything other than the property on the shorefront and not any other adjoining property.

It was moved by Council President Littman, seconded by Councilor Ferguson to continue the hearing on the proposed Harbor Ordinance to Thursday April 15, 2004 at 7:30 PM in the Jamestown Philomenian Library.  So unanimously voted.

Attest:

Arlene D. Petit 

Town Clerk

C:
Town Council Members (5)


Town Administrator


Town Solicitor


Administrative Circulation
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