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The public is welcome to participate in this Town Council meeting. Open Forum offers citizens the 
opportunity to clarify an item on the agenda, address items not on the agenda, or comment on a 
communication or Consent Agenda item. Citizens are welcome to speak to the subject of a Public Hearing, 
and are allowed to speak at the discretion of the Council President or a majority of Councilors present, or at 
other times during the meeting, in particular during New or Unfinished Business.   
 
Anyone wishing to speak should use the microphone at the front of the room, stating their name and address 
for the record; comments must be addressed to the Council, not the audience. It is the Town Council’s hope 
that citizens and Councilors alike will be respectful of each other’s right to speak, tolerant of different points 
of view, and mindful of everyone’s time. 

Attachments for items on this meeting agenda are available to the public on the Town website 
at:    http://www.jamestownri.gov/town-government/town-council/town-council-
meetings-minutes/2019-meetings-minutes/2019-meetings  
 

 ROLL CALL 
 

 CALL TO ORDER, PLEDGE OF ALLEGIANCE 
 

 TOWN COUNCIL SITTING AS THE BOARD OF WATER AND SEWER 
COMMISSIONERS 

 Approval of Minutes; review, discussion and/or potential action and/or vote 
August 19, 2019 (regular meeting)  

 Open Forum 
Comments are not limited to items on this agenda. However, items not on this agenda will 
only be heard and not acted upon by the Town Council. Note: Section 42-46-6 of the Open 
Meetings Act, and Department of the Attorney General Advisory Opinions relevant to this 
item on any public body meeting agenda specifically prohibits the Town Council from 
discussing, considering or acting on any topic, statement or question presented. The Town 
Council may, if warranted, refer such matters to an appropriate committee, to another body 
or official, or post the matter for consideration at a properly-noticed, future meeting. 
1) Scheduled request to address – None. 
2) Non-scheduled request to address 

 Report of Town Officials - Status Reports; review, discussion and/or 
potential action and/or vote        
1) Pumping report 
2)       Town project reports 

 Town Wells 
b)        Water Treatment Plant 
c) Transfer Pumping/Reservoir 
d) Distribution System 
e) Wastewater Treatment Facility  

TOWN COUNCIL MEETING 
Jamestown Town Hall 

Rosamond A. Tefft Council Chambers 
93 Narragansett Avenue 

Monday, September 16, 2019 
6:30 PM 

 
 

 
 

http://www.jamestownri.gov/town-government/town-council/town-council-meetings-minutes/2019-meetings-minutes/2019-meetings
http://www.jamestownri.gov/town-government/town-council/town-council-meetings-minutes/2019-meetings-minutes/2019-meetings
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3) Clean Water Infrastructure Replacement Plan (July 2019), prepared 
by Pare Corporation; review, discussion and/or potential action 
and/or vote (continued from 08/19/19) 

 
Town Council Adjourns from sitting as the Board of Water and Sewer Commissioners 
 

 ACKNOWLEDGEMENTS, ANNOUNCEMENTS, PRESENTATIONS, 
RESOLUTIONS AND PROCLAMATIONS  

 Proclamations: 
 No. 2019-18:  Designating October as Community Planning Month 

 Presentations:  
1) Gould Island by David Sommers, Gould Island Advisory Chair 
 

 OPEN FORUM       
 Please note that under scheduled requests to address, comments are not limited to items on this 

agenda. However, items not on this agenda will only be heard and not acted upon by the Town 
Council. Note: Section 42-46-6 of the Open Meetings Act and Department of the Attorney General 
Advisory Opinions relevant to this item on any public body meeting agenda specifically prohibits 
the Town Council from discussing, considering or acting on any topic, statement or question 
presented. The Town may, if warranted, refer such matters to an appropriate committee, to another 
body or official, or post the matter for consideration at a properly-noticed, future meeting.   

 Scheduled request to address- None 
 Non-scheduled request to address 

 
 COUNCIL, ADMINISTRATOR, SOLICITOR,     

COMMISSION/COMMITTEE COMMENTS & REPORTS 
 Town Administrator’s Report: Christina D. Collins, Interim Town 

Administrator 
1) Town Administrator’s Search Update 
2) Conservation Easements/Restrictions Jamestown Shores  

 
 UNFINISHED BUSINESS 

Please Note in Accordance with Section 42-46-6 (b) the Council May Review, 
Discuss and/or take Action and/or Vote on the following items:  

 Upcoming Meetings and Sessions – dates and times  
 Town Council Meeting Schedule: September October 7th and 

October 21st at 6:30 p.m.  
 Schedule Hearing Date and Discussion of Hearing Process: Museler 

Appeal 
3) Schedule Special Meeting for the review of Town Administrator 

Applicants 
 

 NEW BUSINESS 
Please Note in Accordance with Section 42-46-6 (b) the Council May Review, 
Discuss and/or take Action and/or Vote on the following items:  

 Discussion on Parking at Beach Facilities 
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 ORDINANCES, APPOINTMENTS, VACANCIES AND EXPIRING TERMS 
Please Note in Accordance with Section 42-46-6 (b) the Council May Review, 
Discuss and/or take Action and/or Vote on the following items: 

 Discussion on Noise Ordinance Amendments to Article III- Sections- 
22-66 C, 22-66 D, 22-66 E, 22-71; Proposed by Chief Edward A. Mello  

 

 CONSENT AGENDA 
An item on the Consent Agenda need not be removed for simple clarification or correction of 
typographical errors. Approval of the Consent Agenda shall be equivalent to approval of each item 
as if it had been acted upon separately for review, discussion and/or potential action and/or vote. A 
Consent Agenda item or items may be removed by the Town Council for review, discussion and/or 
potential action and or vote.  

 Adoption of Town Council Minutes 
1) August 28, 2019 (special meeting)  
2) September 3, 2019 (executive session)  
3) September 3, 2019 (regular meeting) 

 Minutes of Boards/Commissions/Committees  
 Jamestown Zoning Board of Review (July 23, 2019) 

 CRMC Notices 
 Joint Public Notice RE-Notice of CRMC File No: 2019-06-014 and 

RI DEM No: WQC 19-123 DP19-174 Jamestown Boatyard 
 Public Notice 

1)  Zoning Board of Review Notice of ESJ Inc. /JTN LLC/ Simpatico 
Jamestown 13 Narragansett Ave  

2) Zoning Board of Review Notice of William & Glenna McCaffrey of 
232 Beacon Ave.  

 Abatements/Addenda of Taxes      
 Total Abatements $ 1,219.59   Total Addenda $ 1,666.66 

 
Account/Abatement Amount 

 Abatements to 1998 Motor Vehicle Tax Roll 
 06-0379-50  $235.27 

2) Abatements to 1999 Motor Vehicle Tax Roll 
 06-0379-50M $251.27 

3) Abatements to 2000 Motor Vehicle Tax Roll 
 06-0379-50M $179.91 

4) Abatements to 2019 Motor Vehicle Tax Roll 
    07-0367-00M   $   2.84 
 08-1081-80M  $ 60.56 
 11-0133-97M $131.78 
 19-0029-87M $235.21 
 19-0762-06M $ 44.93 
 19-0980-13M $ 77.82 

5) Addenda to Real Estate and Real Property 2019 Tax Roll 
 18-0604-82 $868.78 
 22-0186-00 $547.88 
 23-0453-28 $250.00 
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 Award of Bids:  
1) Public Works Department 

 New 2019 Four Wheel Drive Utility Truck 
 New 2019 Four Wheel Drive Extended Cab Pickup 

Truck and Plow 
 New 2019 Four Wheel Drive Dump Truck with 

Plow and Sander 
 New 7X14 Enclosed Trailer 
 New 44,000 GVW Dump Truck and Plow 
 New 44,000 GVW Hook Lift Truck, Plow, and             

Body Options 
 Authorization of Agreement: 

1) Energy Agreement with Constellation 
 

 COMMUNICATIONS, PETITIONS, AND PROCLAMATIONS AND     
RESOLUTIONS FROM OTHER RHODE ISLAND CITIES AND TOWNS 
The Council may acknowledge any of the listed Communications and Proclamations and 
Resolutions. Should any member wish to have a conversation on any of the matters, the item will be 
placed on a future agenda for review, discussion and/or potential action and/or vote.  

 Communications 
 Letter of Mark Baker regarding Beavertail State Park 
       Letter of Kayla E. O’Rourke, Special Assistant Attorney General 

regarding Dickinson v. Jamestown Board of Canvassers and 
Murphy v. Jamestown Board of Canvassers  

 Email of Al McKibben regarding Construction Noise on East 
Shore Road 

 EXECUTIVE SESSION  
The Town Council may seek to enter into Executive Session for review, discussion and/or potential 
action and/or vote on the following:  

 Pursuant to RIGL § 42-46-5(a) Subsection (2) Potential or Pending 
Litigation- Geoffrey Hamlin and Kristan Hamlin v. Zoning Board of 
Review of the Town of Jamestown, CA No. NC-2018-0373 and CA No. 
NC-2019-0166 

 

 ADJOURNMENT 
 
Pursuant to RIGL § 42-46-6(c) Notice of this meeting shall be posted on the Secretary 
of State’s website and at the Town Hall and the Jamestown Philomenian Library. Notice 
is also posted at the Jamestown Police Station and on the Internet 
at www.jamestownri.gov.  
 
ALL NOTE: This meeting location is accessible to the physically challenged. If communications assistance 
is needed or other accommodations to ensure equal participation, please call 1-800-745-5555, or contact the 
Town Clerk at 401-423-9800, via facsimile to 401-423-7230, or email to 0  not less than three (3) business 
days prior to the meeting.  
 
Posted on the RI Secretary of State website on September 11, 2019 

mailto:cfernstrom@jamestownri.net






































 

JAMESTOWN, RHODE ISLAND 
COMMUNITY PLANNING MONTH PROCLAMATION 

   
WHEREAS, change is constant and affects all cities, towns, suburbs, counties, boroughs,  
townships, rural areas, and other places; and    
  
WHEREAS, community planning and planners can help manage this change in a way that  
provides better choices for how people work, live, and play; and   
  
WHEREAS, community planning provides an opportunity for all residents to be equally  
involved in making choices that determine the shared-vision of their community; and      
  
WHEREAS, the full benefits of community planning require public officials and citizens who 
understand, support, and demand excellence in planning and plan implementation; and    
  
WHEREAS, the month of October is designated as National Community Planning Month 
throughout the United States of America and its territories, and    
  
WHEREAS, The American Planning Association and its professional institute, the American 
Institute of Certified Planners, endorse National Community Planning Month as an opportunity 
to highlight the contributions that sound planning and plan implementation make, specifically 
to the quality of life of the residents in each community; and   
   
WHEREAS, the celebration of National Community Planning Month gives us the opportunity  
to publicly recognize the participation and dedication of the members of planning commissions  
and other citizen planners who have contributed their time and expertise to the improvement  
of the Town of Jamestown, County of Newport, State of Rhode Island; and    
  
WHEREAS, The Jamestown Town Council recognizes the many valuable contributions made by 
all the members of Jamestown’s Planning Commissioners, since its formation by the Town on 
April 28, 1947 and our professional Town Planners since 1986 and extend our heartfelt thanks 
for their continued commitment to the residents of Jamestown and the Town of Jamestown;    
  
NOW, THEREFORE, BE IT RESOLVED THAT, the month of October 2019 is hereby designated  
as Community Planning Month in the Town of Jamestown, County of Newport, State of Rhode 
Island in conjunction with the celebration of National Community Planning Month.   
     
Adopted this ___________ day of  ______________, 2019.    
   
   
______________________________________ (SEAL)    
Chief Elected Official    
   
__________________________________  
Clerk  
 
 
 



Gould Island 
Jamestown Town Council, Sept 16, 2019



Gould Island South RAB Summary
• Army Corps 2 Years Into Restoring South Gould

– Formerly Used Defense Site (FUDS)
– Under 1980 CERCLA legislation (Superfund)

– Chemical contamination cleanup only
– One time Federal presence for cleaning up Gould
– Sampling/analysis plus minimal debris removal only to-date

• Issues Identified So Far
– Contaminant cleanup plan was initially only for birds

– Now for public recreation (RIDEM change)
– Groundwater potability cleanup not agreed
– Physical cleanup limited to that incidental to chemical 

cleanup plus 4 additional structures
– 3 Navy owned sites & 1 Coast Guard site still excluded



1942 Navy Site Map



Level of Cleanup
• Environmental Cleanup

– RIDEM declaration Sept 2018
• Cleanup for public recreation as well as wildlife

– USACE accepted, except for groundwater

• Physical Cleanup
– USACE limited to:

• Incidental to chemical cleanup
• Structures unsafe at transfer (3 of ~25 buildings, no debris)

– RIDEM responsible for all other removal
– RIDEM request for USACE to do all physical cleanup 

• USACE says not without additional Congressional authority



Physical Cleanup in Perspective

• Federal Government took Gould in 1920
– War fighting for benefit of nation 
– Navy left South Gould a mess in 1950s 

• Transferred S. Gould to State/RIDEM in 70s-80s
– RIDEM initially declared wildlife sanctuary 

• Did no cleanup

– Now proposed as part of Bay Islands Park System

• Town/State cannot afford/may never cleanup
• Only Federal Government can make Gould safe



August 15 Site Visit

• RAB Initiated / USACE Enabled / Volunteer Supported
– Made possible by Richard DeSalvo, RI Mooring Services

• 36 Attendees
– 14 RAB, 3 Town, 6 DEM, 4 Army, 5 Press, 3 Fed, 1 State

• 3 Press articles:  ProJo, JTN Press, NPT This Week
• Follow up regarding physical cleanup

– Conversations with Reed/Whitehouse/Ciccilline staff
– Commitment from RIDEM to “needs assessment”

Visit Photos 



Choices
1. Do only chemical cleanup

– Island will revert to overgrown wildlife habitat
2. Follow RIDEM direction for Bay Islands Park

– Walking trails & overnight campsites
– Needs extensive physical cleanup for safety
– Now is the time while USACE is on site
– Requires federal funding and direction to USACE

• JHS interested in historical signage
• June 2018 Council supported full cleanup
• No objections to date with RIDEM direction



Suggested Path Forward

• Confirm Town 2018 position
– Support RIDEM objective
– Request full clean up

• Town engagement with federal delegation
– Reed office press statement:

“Before additional funds are secured, local and state partners 
need to coalesce around a plan and shared commitment, and 
Senator Reed will work to ensure the federal government and 
the U.S. Department of Defense are kept in the loop.” 

• Requires RIDEM long term plan
– Agreed to by Town
– To be implemented after full cleanup (10+years) 



Next Steps

• Town Council resolution
– Support for RIDEM cleanup objective
– Request RIDEM long term plan
– Ask Town Administrator to:

• Develop Town Plan in coordination with RIDEM
• Request support from federal delegation for full 

physical cleanup

• Approval at October 7th Council meeting?



BACKUP SLIDES



History of Gould Property Transfers

• 39 acres transferred from Fed Government to RI
– South 2/3 of Gould
– Deed restriction for conservation of wildlife
– RIDEM is “owner” for State

• 4 South Gould parcels excluded from transfer

• North 17 acres held by Navy for NUWC
– Cleanup on-going for 20 years
– Demolition of pier building planned 



4 Excluded Parcels
• Still owned by Federal Government for Navy/CG

– 3 Navy sites now abandoned 
– CG navigation beacon on south tip in use

• Excluded parcels not part of FUDS 
– Not restorable by USACE 
– Contamination not being sampled

• CG plans to retain south beacon w/o cleanup

• Navy willing to transfer 3 sites to RIDEM w/o cleanup
– Needs RIDEM action with NavSta Newport
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 ROLL CALL 
 
A special meeting of the Jamestown Town Council was held on August 28, 2018. Town 
Council Members present were as follows: Michael G. White, Mary E. Meagher, Nancy 
A. Beye, Randall White, and William J. Piva, Jr. Also present Interim Town 
Administrator Christina Collins, Town Solicitor Peter Ruggiero, Chief of Police Edward 
Mello, Public Works Director Michael Gray and IT Consultant Michael Glier.   
 

 CALL TO ORDER, PLEDGE OF ALLEGIANCE 
 
Town Council President White called the special meeting of the Jamestown Town Council 
to order at 9:09 a.m. in the Jamestown Town Hall, Rosamond A. Tefft Council Chambers 
at 93 Narragansett Avenue, and led the Pledge of Allegiance. 

 
 NEW BUSINESS 

A) Town Administrator’s Search (Not all items were taken in agenda order) 
 

1) Discussion regarding the Town Administrator, future search process for full-
time appointment.  Discussion and possible votes and/or actions.  

 
Council President White announced we are here to discuss the process of hiring a Town 
Administrator. He also suggested the use of a flip chart as a potential tool to facilitate 
conversation. 

 
 Review information/documents from prior Town Administrator search. 

Discussion and possible votes, and/or actions. 
 
Previous advertisements were reviewed.  
 

 Establish Criteria/Qualifications for Candidates.                                          
Discussion and possible votes, and/or actions.                                            

 
Vice President Meagher suggested discussions regarding criteria should be held in 
Executive Session. 
 

 Determine Advertisement Scope. Discussion and possible votes,               
and/or actions. 

 
Council President White suggested advertisement in the ICMA.  
Town Solicitor Ruggiero advised on other sources, so that members outside the field would 
receive notice.  
 

SPECIAL TOWN COUNCIL MEETING 
AUGUST 28, 2019 
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Discussion ensued on search outside of New England.  

It was the consensus of the Council to advertise within New England.  

Councilor Piva questioned the amount of time for advertisement.  

Town Solicitor Ruggiero advised four weeks would be appropriate. He also suggested the 
Council nominate a member to provide assistance in preparing the materials.  

Councilor Piva questioned if applications would be sent to Administrative Assistant Debbie 
Shea.  

Town Solicitor Ruggiero stated it would be processed through the Town Clerk and 
applicants would be sealed and labeled Town Administrator Search Committee. He also 
advised on the confidentiality that would be needed during the process.  

The Council concurred with the confidentiality needed to attract potential applicants. 

A motion was made by Councilor Beye with second by Vice President Meagher to 
nominate Councilor White as contact person of the Town Administrator’s Search 
Committee. Vote: President White, Aye; Vice President Meagher, Aye; Councilor 
Beye, Aye; Councilor Piva, Aye; Councilor White, Aye. 
 
Councilor Piva agreed with the previous advertisement criteria and qualifications regarding 
BA/BS in public administration or related field.  
 
The following items were discussed with regard to the advertisement :It was noted 7 
years of municipal experience would be changed to 5 years; combine the two previous 
advertisements  and include the following: local government operations,  employee 
citizen relations, strong interpersonal, written, and verbal skills are essential. 
 
It was noted that the language on bonds is outdated and can be stricken.  
 
It was determined the tentative deadline for applicants would be September 30th.  
 
Town Solicitor Ruggiero advised he would draft the advertisement in conjunction with 
Interim Town Administrator Collins and they would send for the Council’s review and for 
approval would be held at the next meeting.  
 
Discussion ensued on salary.  
 
Interim Town Administrator Collins advised on the current salary. She further explained 
the base salary.  
 
 



Town Council Meeting Minutes                       August 28, 2019      Page 3 of 4 
 

Vice President Meagher suggested the salary start lower than $125,000. 
 
Discussion ensued on salary range.  
 
The Council’s consensus was to start at $120,000.00. 
 
Discussion ensued on timeline and procedure to process.  
 
Councilor White questioned his roll.  
 
Town Solicitor Ruggiero advised Councilor White would be the liaison for questions and 
to assist on communications to the candidates.  
 
Town Solicitor Ruggiero also cautioned the Council on speaking to prospective candidates.  
 
Discussion ensued on advertisement locations.  It was determined to be ICMA, Providence 
Journal, Boston Globe, Newport Daily, Jamestown Press, and Indeed (if can be placed 
locally). 
 
Alma Davenport of Clinton Ave questioned the legality of requiring the Administrator to 
be a resident of Jamestown. 
  
Council Vice President Meagher advised it is not required in the Charter, but they must be 
a resident of Rhode Island. 
 
Town Solicitor Ruggiero advised you could request, but not require residency. 
 
Discussion ensued on residency. 
 
Joe Cannon of Capstan Street urged the Council to not have a number of limiting factors. 
He further discussed you may find a North Kingstown Administrator who would like to 
reside in North Kingstown that would do a fine job.  
 
Councilor Beye suggested a rubric system.  
 

       Schedule Future Sessions – dates and times.  
                           Discussion and possible votes and/or actions. 

 
Town Solicitor Ruggiero suggested setting a date to convene again at the September 16th 
regular meeting, and further advised on the need to convene in Executive Session.  
 
Vice President Meagher stated she had a reservation with starting the salary at $120,000. 
She would like to start at $115,000; as Andy had reached the current salary after five years 
of service.  
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Discussion ensued on salary range.  
 
Interim Town Administrator Collins advised on the Municipal Salary Survey; however that 
information would be a year old.  
 
It was noted the advertisement would be approved at the September 3rd meeting.   
 
The Council did not convene in Executive Session. 
 

 NEW BUSINESS/EXECUTIVE SESSION  
The Town Council may seek to enter into Executive Session for review, discussion and/or potential 
action and/or vote on the following:   

 Pursuant to RIGL § 42-46-5(a) Subsection (1) Personnel (Town 
Administrator); review, discussion and/or potential action and/or vote in 
executive session and/or open session 

 
 ADJOURNMENT 

 

A motion was made by Vice President Meagher with second by Councilor Beye to 
adjourn the meeting. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor Piva, Aye.  
 
 
The special meeting was adjourned at 9:49 a.m.   
 
 
Attest: 
 
 
        
Erin F. Liese, CMC, Town Clerk 
 
 
Copies to: Town Council 
  Interim Town Administrator 
  Town Solicitor 
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 ROLL CALL 
 
A special meeting of the Jamestown Town Council was held on September 3, 2019. Town 
Council Members present were as follows: Michael G. White, Mary E. Meagher, Nancy A. Beye, 
Randall White, and William J. Piva, Jr. Also present Interim Town Administrator Christina D. 
Collins, Town Solicitor Peter D. Ruggiero, Chief of Police Edward A. Mello, Public Works 
Director Michael C. Gray and IT Consultant Michael Glier.   
 

 CALL TO ORDER, PLEDGE OF ALLEGIANCE 
 
Town Council President White called the special meeting of the Jamestown Town Council to order 
at 6:32 P.M. in the Jamestown Town Hall, Rosamond A. Tefft Council Chambers at 93 Narragansett 
Avenue, and led the Pledge of Allegiance. 
 
 

 ACKNOWLEDGEMENTS, ANNOUNCEMENTS, PRESENTATIONS, 
RESOLUTIONS AND PROCLAMATIONS 

 Presentation of Proclamations: 
 No. 2019-15: Military Service Gordon Mitchell Bruce Livingston 
 No. 2019-16: Military Service Walter G. Swistak 
 No. 2019-17: Military Service Victor C. Richardson 

 
Councilor Beye read the Proclamation for Gordon Mitchell Bruce Livingston. 
 
A motion was made by Vice President Meagher with second by Councilor Beye to adopt the 
2019-15 Proclamation for Gordon Mitchell Bruce Livingston. Vote: President White, Aye; 
Vice President Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye;                           
Councilor Piva, Aye.  
 
Councilor Piva read the Proclamation for Walter G. Swistak. 
 
A motion was made by Vice President Meagher with second by Councilor Piva to adopt the 
2019-16 Proclamation for Walter G. Swistak. Vote: President White, Aye; Vice President 
Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye.  
 
Councilor White read the Proclamation for Victor C. Richardson 
 
A motion was made by Vice President Meagher with second by Councilor Beye to adopt the 
2019-17 Proclamation for Victor C. Richardson. Vote: President White, Aye; Vice President 
Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye.  
 
 

TOWN COUNCIL MEETING 
September 3, 2019 

 
 

 
 



Town Council Meeting Minutes                    09-03-2019                    Page 2 of 11 
 

A motion was made by Vice President Meagher with second by Councilor Piva to open the 
Public Hearing at 6:39 PM. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye.  
 

 
 PUBLIC HEARINGS, LICENSES AND PERMITS 

 The Town Council will review each license application and vote on it individually. All approvals for licenses 
and permits are subject to the resolution of debts, taxes and appropriate signatures as well as, when 
applicable, proof of insurance. 

A) Entertainment License Application; review, discussion and/or potential action and/or vote 
1)        Applicant Jamestown Beer Holdings LLC  
           Dates: 09/01/2019 to 11/30/2019 
           Location: 34 Narragansett Avenue 
 

A representative for the applicant was present; however not familiar with the particular events 
Jamestown Beer Holdings LLC would like to hold. 
 
Vice President Meagher questioned if Chief Mello had received all conditional items.  
 
Chief Mello advised he had not; but the Town Clerk will not issue until all items have been 
provided. He also advised this license is only for a few months and would need to know the 
frequency and type of events held.  

 
A motion was made by Vice President Meagher with second by Councilor Piva to approve 
the Entertainment License for Jamestown Beer Holdings LLC for the period September 3, 
2019 to November 30, 2019, contingent on all conditions of Entertainment License and of 
Chief Mello as follows: Applicant provide a tentative schedule of inside entertainment; 
entertainment be limited to inside only; Be limited to acoustical music and non-amplified 
entertainment; Applicant to provide a floor plan depicting the service area of beer, general 
seating plan and storage area of brewed products. Vote: President White, Aye; Vice President 
Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye. 
 
No public comment.  

 
B) Holiday License Application; review, discussion and/or potential action and/or vote 

1)        Applicant Jamestown Beer Holdings LLC  
Dates: 09/01/2019 to 11/30/2019 
Location: 34 Narragansett Avenue 
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A motion was made by Councilor White seconded by Vice President Meagher to approve the 
Holiday License for Jamestown Beer Holdings LLC for the period September 3, 2019 to 
November 30, 2019, contingent on all conditions of a Holiday License and of Chief Mello as 
follows: Applicant provide a tentative schedule of inside entertainment; entertainment be 
limited to inside only; Be limited to acoustical music and non-amplified entertainment; 
Applicant to provide a floor plan depicting the service area of beer, general seating plan and 
storage area of brewed products. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye. 
 
No public comment.  
 
A motion was made by Vice President Meagher with second by Councilor Piva to close the 
Public Hearing. Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, 
Aye; Councilor White, Aye; Councilor Piva, Aye.  
 

 OPEN FORUM 
 Scheduled request to address- None 
 Non-scheduled request to address-  

 
Frank Meyer, of Southwest Avenue commented on the Beavertail Lease and offered to make a 
power point presentation on Beavertail. He further advised he had provided the power point on a 
thumb drive to former Town Clerk Cheryl Fernstrom.  
 
Deb Barone, of Cedar Lane questioned the allowance of public comment during the Cell Tower 
Presentation. She was informed she could speak during that time.  
 
Councilor Piva questioned if Mr. Cannon intended on staying through the meeting or would he 
like his item to be heard sooner.  
 
Mr. Cannon advised he would stay for the entire meeting.  
 

 COUNCIL, ADMINISTRATOR, SOLICITOR,  COMMISSION/COMMITTEE 
COMMENTS & REPORTS 

 Town Administrator’s Report: Christina D. Collins, Interim Town Administrator  
 

Interim Town Administrator Collins reported on the bond rating and the savings to the Town.  
 

 UNFINISHED BUSINESS 
 Presentation and Report on North End Cell Tower by Public Works Director Mike Gray 

and IT Consultant Mike Glier; review, discussion and/or potential action and/or vote 
 
Public Works Director Gray provided an update and history of the North End Cell Tower. He 
further advised in the summer of 2017 discussions were held on the lack of coverage on the 
North End of Town. He further explained in 2018 funds were allocated to determine the 
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feasibility to provide service to the North End.  He explained in addition to staff; GIS Student 
Interns were used to determine potential locations on town owned parcels. It was identified 
Cedar Lane and North Main Road would be possible locations to be studied. The Council 
authorized the study of both sites. He explained IT Consultant Glier drafted an RFP to solicit 
engineers to assess the two sites.  
Councilor Piva questioned how the study came to fruition.  
Public Works Director Gray advised he did not recall the Council member that brought it 
forward.  
Vice President Meagher advised it was initiated by Town Administrator Nota and Fire 
Department. 
Interim Town Administrator Collins advised in August, 2017 the Town received many 
complaints about the coverage.  
Chief Mello advised this initiative was not driven by law enforcement and advised on public 
safety communications.  
Discussion ensued on Public Safety communication. 
Public Works Director Gray advised on the two locations presented to Council.  
Councilor White questioned the distance between the two points and northern tip of the island.  
Public Works Director Gray advised it was about a ¼ mile apart in distance between locations. 
He further advised on the preliminary assessments and it was determined both sites were viable 
to provide service to the North End of the Island. He explained that Cedar Lane Tower would be 
150 feet in height and would reach service as far as West Reach. The North Road Tower would 
be 175 feet in height and service would reach Summit. He explained utilities at each location. He 
explained the next phase of research would include balloons to measure from view points and a 
vehicle would be driving to collect the data.  
Councilor White questioned what the balloon data would provide 
Public Works Director Gray advised the balloons would provide for renderings; but the final 
report would determine existing coverage and also what proposed coverage would be if cell 
towers would be developed.  
Discussion ensued on coverage and need.  
Councilor Piva remarked if we are providing only a little bit of coverage, it is a lot to ask of the 
neighbors and would dramatically change the landscape of Route 138. 
Councilor White advised on the letter received by Dennis Webster on the historical work done by 
the Council.  
Discussion ensued on past applicants from private contractors and they were denied by Zoning 
and Planning due to aesthetics. 
Discussion ensued on the evolution of service, viability of 5G, and distributed antenna systems. 
IT Consultant Glier explained viability of 5G and coverage of antenna systems.   
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Public Works Director Gray summarized his presentation on opportunities to study (to provide) 
better coverage by the Town. He advised on the need to be transparent with the public on the 
next phase of study. 
Attorney Dylan Connelly representing the residents of Cedar Lane requested Cedar Lane site be 
removed from consideration, due to the economic harm to his clients. He also apologized on the 
short notice of his letter. He requested the vote tonight be to no longer consider Cedar Lane. This 
would resolve the issue with his client and save the town money and the litigation obstacle.  He 
also stated you do not see residents present tonight requesting more cell service.  
Council Vice President stated for the record, she had previously done work for the Charron’s; but 
no longer had a financial or professional interest with the Charron’s. 
Dennis Webster of Mt Hope Avenue advised on the locations of the previous cell towers that were 
denied by Planning and Zoning. He further commented on the distributed antenna system and the 
viability of 5G.  
Deb Barone of Cedar Lane thanked those that spoke and for questions asked as the discussion has 
been informative. She stated no one wants a cell tower in their back yard. She further explained 
the scenic corridor and history on the initiative. She explained in 2005 cell tower applicants was 
denied due to disagreement with the Comprehensive Plan. She further stated concern with 
developing 5G and health concerns. She urged the Council to seek other ways of addressing this. 
She also was pleased to hear this was not a Public Safety issue. She also suggested reaching out to 
Cox, as sometimes lack of service can be a simple fix and further requested a study to look at what 
carriers are working on the island.  
Public Works Director Gray clarified that he and Mike Glier are not developing towers. They are 
simply providing information to make available for a decision of the Council and is ultimately up 
to the tax payer if this project will move forward.  
Council President White stated no Council has approved the building of a cell tower.  
Discussion ensued on the scenic highway.  
Attorney Connelly commented on effect of his clients with the lost interest in buyers of his client’s 
property. He requested a meeting in Executive Session if Cedar Lane remains as a site to be 
considered.  
Councilor White questioned the next step in the process. He suggested to only progress with the 
needs assessment to determine the scope of the problem.  
Councilor Piva concurred with Councilor White and also commented it was not a Public Safety 
issue and why would we consider a large tower at this time, when the public is not here requesting 
a tower.  
Vice President Meagher also concurred with the need assessment.  
Jane Murray of Cedar Lane was so happy to hear that there is not a safety issue. She commented 
how the need of cellular is convenient and suggested those without service get a land line.  
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Chief Mello clarified he was not speaking for the Fire Department and to confirm with Fire Dept. 
if they have an issue. Also clarified the police do not have an issue communicating with each other; 
however he cannot confirm if residents have issue contacting the department.   
Council President White advised getting a land line could have a financial burden. 
Discussion ensued on the lack of cell service in the North End, carrier data and needs assessment.  

A motion was made by Councilor White to approve and commission a needs assessment 
consistent with the next step of the North End Cellular Survey measuring current cell service 
of all carriers, with an instrumented vehicle driving through all areas to establish a base line 
of current cell service levels.  Seconded by Vice President Meagher.     
 
Councilor Piva stated he would like to eliminate both sites for consideration of a cell tower in 
Jamestown.  
 
Vice President Meagher questioned if you could see a tower at the Transfer Station.  
 
Discussion ensued on cell tower need and timeframe of the study.  
 
President White questioned if you could suspend potential solutions without determining the need. 
He further stated no one has authorized a cell tower. They have only tried to determine a solution 
to add cell service to the North End 
  
Attorney Connelly advised the motion does not prevent consideration of Cedar Ridge it does not 
resolve the concerns with potential litigation 
 
Vice President Meagher advised consultation with the Town Solicitor would be needed to address 
Attorney Connelly’s request.  
 
Councilor White further amended the motion to suspend the consideration of any cell tower 
until they analyze the need. Vice President Meagher seconded the addendum to the motion.   
 
Back to the Motion: 
Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye; Councilor 
White, Aye; Councilor Piva, Aye. 
 

 Town Administrator’s Search; review, discussion and/or potential action and/or vote, 
continued from August 28, 2019. 

  Approval of Town Administrator’s Candidate Recruitment Advertisement; review, 
discussion and/ or potential action and/or vote 

 
Vice President Meagher stated it was a great advertisement.  
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Councilor Beye requested the 7 year experience be changed to 5. 
 
Councilor Piva like’s the commensurate with experience language.  
 
Town Solicitor Ruggiero commented on the online publication.  
 
Discussion ensued on location of advertisements.  
 
A motion was made by Vice President Meagher to approve advertisement with second by 
Councilor Beye. Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, 
Aye; Councilor White, Aye; Councilor Piva, Aye. 
 
Town Solicitor Ruggiero advised on the procedure to receive resumes. He stated the Council will 
receive all applicants at one time. He further explained Deb Shea will receive applications with a 
specific email address to allow for confidentiality. 

  Compensation of Interim Town Administrator; proposed to be the same as the 
Town Administrator budget amount, of $123,437.74; review, discussion and/ or 
potential action and/or vote 

 
Vice President Meagher stated they will be compensating Interim Town Administrator at the 
current budgeted amount of the previous Town Administrator.  

A motion was made by Vice President Meagher to approve the salary adjustment of 
$123,437.74 for Interim Town Administrator Collins. Seconded by Councilor Beye.                                  
Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye; Councilor 
White, Aye; Councilor Piva, Aye. 
 

 Upcoming Meetings and Sessions – dates and times  
 Town Council Meeting Schedule:  September 16, 2019 at 6:30 p.m.; review, 

discussion and/or potential action and/or vote (additional sessions to be added as 
needed) 

 Schedule Hearing Date and Discussion of Hearing Process: Museler Appeal;      
review, discussion and/or potential action and/or vote 

 
Town Solicitor Ruggiero advised this will be placed on September 16th Agenda to allow for 
Attorney Quentin Anthony to be present.  
It was noted this would be for scheduling and the process will be reviewed. The hearing will not 
take place on the 16th.  
 

 NEW BUSINESS 
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 Proposal by Jamestown Arts Center, Outdoor Art Experience (OAE) for approval of 
exhibit locations, summer 2020; review, discussion and/or potential action and/or vote 

 
Molly Dickinson, Project Manager from the Jamestown Arts Center explained her request to add 
the town hall lawn as an additional exhibit location.   

A motion was made by Vice President Meagher with second Councilor Beye to approve the 
town hall lawn as an additional exhibit location for the Jamestown Arts Center, Outdoor 
Art Experience. Seconded by Councilor Beye.  Vote: President White, Aye; Vice President 
Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye.  

 
 Amendment to Lease Agreement with AT&T Site ID: RI4182- 96 Howland Avenue Water 

Tank; review, discussion and/or potential action and/or vote 
 
Interim Town Administrator Collins advised this was initiated with former Town Administrator 
Nota and the Solicitor had reviewed. 

A motion was made by Vice President Meagher to approve the Lease Agreement with AT&T 
Site ID: RI4182-96 Howland Avenue Water Tank with second by Councilor Piva. Vote: 
President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye; Councilor White, 
Aye; Councilor Piva, Aye.  
 

 ORDINANCES, APPOINTMENTS, VACANCIES AND EXPIRING TERMS 
 Appointments, Vacancies, and Expiring Terms; review, discussion and/or potential action 

and/or vote on each listed appointment, vacancy and/or expiring term  
 Jamestown Affordable Housing Committee (One vacancy with a three-             

year term ending date of May 31, 2022); duly advertised; 
a) Letter of interest for appointment 

i) Joseph Cannon Jr. (previously interviewed) 
 

Council Piva commented on the qualifications of Mr. Cannon.  

A motion was made by Councilor Piva to appoint Joseph Cannon Jr. to the Affordable 
Housing Committee with a term ending May 31, 2022 with second by Councilor Beye.  
Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye; Councilor 
White, Aye; Councilor Piva, Aye 

 Jamestown Planning Commission Member (One vacancy with a four-year term     
ending date of December 31, 2019);  
a) Request for appointment & continuation 

i)      Michael Swistak 
Vice President Meagher spoke on the qualifications of Chairman Swistak. 
 
A motion was made by Vice President Meagher to reappoint Michael Swistak to the Planning 
Commission with a continuation through December 31, 2023 with second by Councilor Piva.                
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Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye; Councilor 
White, Aye; Councilor Piva, Aye 
 

 CONSENT AGENDA 
 
A motion was made by Vice President Meagher with second by Councilor White to approve 
and accept the Consent Agenda. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor White, Aye; Councilor Piva, Aye.  
 
The Consent Agenda approved consists of the following: 

 Adoption of Town Council Minutes 
 August 19, 2019 (regular meeting)   
 August 19, 2019 (executive session) 

 Minutes of Boards/Commissions/Committees  
 Jamestown Planning Commission (June 26, 2019) 
 Jamestown Planning Commission (July 17, 2019) 
 Jamestown Planning Commission (August 7, 2019) 

 Abatements/Addenda of Taxes: $550.00        Total Abatements:  $ 620.61 
Account/Abatement Amount 

 Abatements to 2019 Motor Vehicle Tax Roll 
a) 04-0160-06M  $132.53 
b) 04-0160-07M  $82.06 
c) 13-1559-60M  $144.10 
d) 19-0990-14M  $261.92 

 Addenda to Real Estate and Real Property 2017Tax Roll 
a)       19-0593-00            $150.00 

 Addenda to Real Estate and Real Property 2018 Tax Roll 
a) 19-0593-00            $150.00 

 Addenda to Real Estate and Real Property 2019 Tax Roll 
a) 07-0741-21  $250.00 

 One Day Event/Entertainment License Applications 
 Applicant: Rhode Island Turnpike and Bridge Authority 

Event:  4 Bridges Ride 
Date:  September 15, 2019 
Location: Rte. 138  

 Applicant: Rhode Island Turnpike and Bridge Authority 
Event:  Citizens Bank Pell Bridge Run 
Date:  October 20, 2019 
Location: East Shore Road & Freebody to Pell Bridge   

 Award of Bid:  
 Parks & Recreation Department: Turf Management Supplies & Consulting             

Services to Tom Irwin Inc.  
 

 COMMUNICATIONS, PETITIONS, AND PROCLAMATIONS AND      
RESOLUTIONS FROM OTHER RHODE ISLAND CITIES AND TOWNS 
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A motion was made by Vice President Meagher with second by Councilor Beye to receive the 
Communications. Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, 
Aye; Councilor White, Aye; Councilor Piva, Aye.  
 
The Communications and Proclamations and Resolutions from other RI cities and towns consists 
of the following: 

 Communications 
 Invitation to the Rhode Island Coalition for the Homeless’s Annual Award 

Breakfast Monday, September 23, 2019 
 Jamestown School Department Construction Project - Roof    Replacement 

to Colony Roofing Industries Inc. 
 Jamestown School Department Construction Project- Roof Replacement 

to Commercial Roofing & Contracting, Inc. 
 Jamestown School Department Owner’s Project Manager and 

Commissioning Services for School Building Projects, Revised Fees to 
Colliers International 

 Jamestown School Department Architectural Services to Saccoccio & 
Associates, Inc. 

 Resolutions and Proclamations from other RI cities and towns 
 Resolution of the Town of Charlestown relative to Public Access to the 

Shoreline 
 

 AGENDA ITEMS FOR THE NEXT MEETING AND FUTURE MEETINGS 
       Presentation on Gould Island (September 16, 2019) 
 Taxation items: RIGL § 44-3-12 Visually Impaired Persons – Exemption and RIGL 

§ 44-3-5 Gold Star Parents’ Exemption  
 Beavertail Property Lease Terms 

Councilor Piva questioned if Mr. Meyer’s power point presentation would be reviewed in 
September.  
It was noted they would receive the power point to schedule for a future meeting.  

 Noise Ordinance (September 16, 2019) 
Chief Mello commented on procedure of adopting ordinances and requested he would like to 
recommend some potential amendments to the Noise Ordinance for discussions; prior to drafting 
advertisement and adoption.   
 
Discussion ensued on transparency and input on ordinances.  

 Parking at Beach Facilities (September 16, 2019)  
 
Councilor Piva announced his recusal from Executive Session: RIGL § 42-46-5(a) Subsection 
(2) Potential or Pending Litigation (IBPO Retiree Pension Benefits: File No. Balzer vs. Town of 
Jamestown, C.A. No. 1:19-cv-00109-WES-PAS; Dube, etal, vs. Town of Jamestown, C.A. No. 
1:19-cv-00018-WES-PAS and departed Council Chambers at 8:11 p.m. 
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 EXECUTIVE SESSION 

 Pursuant to RIGL § 42-46-5(a) Subsection (2) Potential or Pending Litigation (IBPO 
Retiree Pension Benefits: File No. Balzer vs. Town of Jamestown, C.A. No. 1:19-cv-
00109-WES-PAS; Dube, etal, vs. Town of Jamestown, C.A. No. 1:19-cv-00018-WES-
PAS) review, discussion and/or potential action and/or vote  

 
A motion made by Vice President Meagher with second by Councilor Beye pursuant to RIGL 
§ 42-46-5(a) Subsection (2) Potential or Pending Litigation (IBPO Retiree Pension Benefits: 
File No. Balzer vs. Town of Jamestown, C.A. No. 1:19-cv-00109-WES-PAS; Dube, etal, vs. 
Town of Jamestown, C.A. No. 1:19-cv-00018-WES-PAS) Vote: President White, Aye; Vice 
President Meagher, Aye; Councilor Beye, Aye; Councilor White, Aye 
 
The Town Council reconvened the regular meeting at 8:42 p.m. It was announced the following 
action was taken in Executive Session: 
 
A motion was made by Vice President Meagher with second by Councilor Beye to  
authorize the Town Solicitor to act as necessary to protect the Town’s interest in Balzer vs. 
Town of Jamestown, C.A. No. 1:19-cv00109-WES-PAS; Dube, etal, vs. Town of Jamestown, 
C.A. No. 1:19-cv-00018-WES-PAS. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor White, Aye 
 
A motion was made by Vice President Meagher with second by Councilor Beye to seal the 
Minutes of the Executive Session. Vote: President White, Aye; Vice President Meagher, Aye; 
Councilor Beye, Aye; Councilor White, Aye  
 

 ADJOURNMENT 
 
A motion was made by Vice President Meagher with second by Councilor Beye to adjourn. 
Vote: President White, Aye; Vice President Meagher, Aye; Councilor Beye, Aye;                  
Councilor, White, Aye. 
 
The regular meeting was adjourned at 8:43 p.m.   
 
Attest: 
 
 
        
Erin F. Liese, CMC, Town Clerk 
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JAMESTOWN ZONING BOARD OF REVIEW 

 

Minutes of the July 23, 2019 Meeting 

 

A regular meeting of the Jamestown Zoning Board of Review was held 

at the Jamestown Town Hall, 93 Narragansett Avenue.  The Chairman 

called the meeting to order at 7:00 p.m.  The clerk called the 

roll and noted the following members present: 

 

Richard Boren, Chair 

Terence Livingston, Member 

Edward Gromada, Member 

Marcy Coleman, Member 

Judith Bell, 1
st
 Alt. 

James King, 3
rd
 Alt. 

 

Also present:       Brenda Hanna, Stenographer 

Chris Costa, Zoning Officer 

Pat Westall, Zoning Clerk 

Wyatt Brochu, Counsel 

 

 

MINUTES 

 

Minutes of June 25, 2019 

 

A motion was made by Edward Gromada and seconded by Terence 

Livingston to accept the minutes of the June 25, 2019 meeting as 

presented. 

 

The motion carried by a vote of 5 –0. 

 

Richard Boren, Terence Livingston, Edward Gromada, Marcy Coleman 

and Judith Bell voted in favor of the motion. 

 

James King was not seated and Dean Wagner and Erik Brine were 

absent. 

 

 

CORRESPONDENCE 

  

Clancy 

 

A motion was made by Terence Livingston and seconded by Marcy 

Coleman to continue the application of David & Jennifer Clancy, 

whose property is located at 382 North Rd., and further identified 

as Assessor’s Plat 7, Lot 22 for a variance from Article 3, 
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Section 82-302, Table 3-2.  Per Newport Superior Court C.A. NC-

2018-0188 Accordingly, this Court remands the Decision to the 

Zoning Board for findings of fact and conclusion of law.  No 

testimony will be given or heard. 

 

The application is continued to the August 27, 2019 meeting awaiting 

an ethic Commission ruling. 

 

The motion carried by a vote of 5 –0. 

 

Richard Boren, Terence Livingston, Edward Gromada, Marcy Coleman 

and Judith Bell voted in favor of the motion. 

 

James King was not seated and Dean Wagner and Erik Brine were 

absent. 

 

NEW BUSINESS 

 

Delude Dix 

 

A motion was made by Terence Livingston and seconded by Marcy 

Coleman to grant the request of Elizabeth Delude Dix, whose 

property is located at 1070 East Shore Rd., and further identified 

as Assessor’s Plat 1, Lot 373 for a variance from Article 3, 

Section 82-302, District Dimensional Regulations, to replace an 

existing 1980’s era addition to a historic house with a new 

addition that provides an attached garage. The existing house is 

only 13.5 ft. from the front lot line. The new addition will be 

set back 20 ft. from the front lot line where 40 ft. is required. 

That portion of the proposed addition that contains the garage 

will be located 28 ft. from the side lot line, where 30 ft. is 

required.  

  

This Board has determined that this application does satisfy the 

requirements of ARTICLE 6, SECTION 600, SECTION 606, and SECTION 

607, PARAGRAPH 2. 

 

This Variance is granted with the following 

restriction/condition(s): 

 

This project must be constructed in strict accordance with the 

site and building plans duly approved by this Board. 

 

This motion is based on the following findings of fact: 
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1. Said property is located in a RR80 zone and contains 1.627 
acres. 

2. The front set back will be less nonconforming. 
3. The left side set back will be 28’ where 30’ is required due 

to placing the garage in the location for an “aging in place” 

concept and to not impede on the historical character of the 

house. 

4. If the front set back were to be 40’, then the addition would 
be divorced from the main structure and would completely 

negate the purpose of the project. 

5. The owner testified about the historical character and 
purpose of the project. 

6. The expert architect Shahin Barzin testified that the project 
is the least relief necessary not to any fault of the owner 

and would not alter or injure the character of the 

surrounding area and the Board accepts his testimony. 

7. Two abutters testified in favor. 
8. No one testified in opposition. 

 

The motion carried by a vote of 5 –0. 

 

Richard Boren, Terence Livingston, Edward Gromada, Marcy Coleman 

and Judith Bell voted in favor of the motion. 

 

James King was not seated and Dean Wagner and Erik Brine were 

absent. 

 

 

Dumpling Land LLC 

 

A motion was made by Edward Gromada and seconded by Terence 

Livingston to grant the request of Dumpling Land LLC, whose 

property is located at 28 Dumpling Drive, Jamestown, Rhode Island, 

and further identified as Tax Assessor’s Plat 10, Lot 111 for an 

amendment, and/or modification, and/or correction to the Zoning 

Decision of February 27, 2018, in order to reflect the testimony 

and plans submitted at said hearing regarding the relief needed 

off of the North side property line and not the South side 

property line, pursuant to Article 6, Sections 82-600, 82-605, 82-

606, and 82-607, and the inherent authority of the Board to amend, 

and/or modify, and/or correct, when appropriate, its decisions. 

Said property is located in a RR80 Zone and contains 33,930 square 

feet. 

 

The following is agreed: 
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1. It is the opinion of the Board that the opinion of Feb. 28, 
2018 is rewritten and every reference to the south side and 

north side setbacks is corrected as appropriate. 

2. The testimony of 2/28/18 is incorporated here by reference. 
3. Having sat for the arguments and decision of Fe. 28, 2018 

myself, the discussion of setbacks and relief was clearly 

discussed at that time. 

4. All other relief granted will remain in effect and included 
here by reference. 

 

The motion carried by a vote of 5 –0. 

 

Richard Boren, Terence Livingston, Edward Gromada, Marcy Coleman 

and Judith Bell voted in favor of the motion. 

 

James King was not seated and Dean Wagner and Erik Brine were 

absent. 

 

 

OLD BUSINESS 

 

Hamlin 

 

A motion was made by Marcy Coleman and seconded by Edward Gromada 

to continue the appeal of Geoff Hamlin, whose property is located 

at 134 Battery Lane, and further identified as Assessor’s Plat 11, 

Lot 38 pursuant to Article 5, Section 503 to appeal Building 

Official’s refusal to obey Zoning Board of Review decision 

overruling his Stop Work Order, in which they found him to be 

arbitrary & capricious, as well as his illegal building permit 

order about a border wall. Said property is located in a R80 zone 

and contains 5.28 acres. 

 

The application is continued to the September 24, 2019 meeting 

allowing time for the parties involved to try for a resolution. 

 

The motion carried by a vote of 5 –0. 

 

Richard Boren, Terence Livingston, Edward Gromada, Marcy Coleman 

and Judith Bell voted in favor of the motion. 

 

James King was not seated and Dean Wagner and Erik Brine were 

absent. 

 

ADJOURNMENT 

A motion was made and seconded to adjourn at 8:03 p.m. 

The motion carried unanimously. 













Town of Jamestown as an abutter. 
 
Town Property: Plat 16, Lots 36, 54, 66, 37, 88, 52, 35, 
59, & 60. 
 
 

TOWN OF JAMESTOWN 
ZONING BOARD OF REVIEW 
NOTICE OF PUBLIC HEARING 

 
NOTICE IS HEREBY GIVEN THAT THE JAMESTOWN ZONING BOARD OF 
REVIEW WILL HOLD A PUBLIC HEARING September 24, 2019, AT 
THE JAMESTOWN TOWN HALL 93 NARRAGANSETT AVENUE, JAMESTOWN, 
RHODE ISLAND AT 7:00 P.M. UPON THE FOLLOWING: 
 
 
Application of William & Glenna Mccaffrey, whose property 
is located at 232 Beacon Ave., and further identified as 
Assessor’s Plat 16, Lot 70 for a variance/special use 
permit from Article 6,Section 82-600-602 Special permits 
pursuant Article 3, Section 82-314 High groundwater 
district subdistrict A.  Also seeks Article 6, Section 82-
600-605 variances for Article 3, section 82-302, table 3-2 
setbacks. To demolish dwelling and reconstruct on existing 
foundation with a side yard setback of 17.36’ where 20’ is 
required. Proposal includes minor additions.  Said property 
is located in a R40 zone and contains 21,600 sq. ft. 
 

BY ORDER OF THE ZONING BOARD OF REVIEW 
RICHARD BOREN, CHAIRMAN 

CHRIS COSTA, ZONING OFFICER 
 
This meeting location is accessible to the physically 
challenged.  Hearing or speech impaired individuals 
requiring the services of an interpreter should call 1-800-
745-5555 not less than 3 business days prior to the 
meeting. 



Town of Jamestown as abutter. 
 
Town Property: Plat 8, Lots 173 & 573 and Plat 9, Lots 355, 
356, 595 & 252. 
 

TOWN OF JAMESTOWN 
ZONING BOARD OF REVIEW 
NOTICE OF PUBLIC HEARING 

 
NOTICE IS HEREBY GIVEN THAT THE JAMESTOWN ZONING BOARD OF 
REVIEW WILL HOLD A PUBLIC HEARING September 24, 2019, AT 
THE JAMESTOWN TOWN HALL 93 NARRAGANSETT AVENUE, JAMESTOWN, 
RHODE ISLAND AT 7:00 P.M. UPON THE FOLLOWING: 
 
Application of ESJ Inc/JTN LLC/Simpatico Jamestown, whose 
property is located at 13 Narragansett Ave., and further 
identified as Assessor’s Plat 9, Lot 603  for a variance 
from Article 12, Section 82-1203 to eliminate off-site 
shared parking requirement.  Said property is located in a 
CD zone and contains 13,195 sq. ft. 
 
 

BY ORDER OF THE ZONING BOARD OF REVIEW 
RICHARD BOREN, CHAIRMAN 

CHRIS COSTA, ZONING OFFICER 
 
This meeting location is accessible to the physically 
challenged.  Hearing or speech impaired individuals 
requiring the services of an interpreter should call 1-800-
745-5555 not less than 3 business days prior to the 
meeting. 



                                            
Town of Jamestown 

 Tax Assessor 
 
    

93 Narragansett Avenue         Phone: 401-423-9802                                       
Jamestown, RI 02835      Email: cbrochu@jamestownri.net 

            
 

To:  COUNCIL PRESIDENT WHITE, JAMESTOWN TOWN COUNCIL 
 
From:  CHRISTINE BROCHU, JAMESTOWN TAX ASSESSOR 
 
Subject:  ABATEMENT OF TAXES FOR THE SEPTEMBER 16, 2019 MEETING 
 
MOTOR VEHICLE ABATEMENTS TO 1998 TAX ROLL 

06-0379-50 
Fox, James V. 

Uncollectable/ taxpayer is deceased. $235.27 

MOTOR VEHICLE ABATEMENTS TO 1999 TAX ROLL 
06-0379-50M 
Fox, James V. 

Uncollectable/ taxpayer is deceased. $251.27 

MOTOR VEHICLE ABATEMENTS TO 2000 TAX ROLL 
06-0379-50M 
Fox, James V. 

Uncollectable/ taxpayer is deceased. $179.91 

MOTOR VEHICLE ABATEMENTS TO 2019 TAX ROLL 
07-0367-00M 
Gillerin, Edward & Carol 

Motor Vehicle – 2013 Kia – Reg# UQ559, 
registered in Florida on 11/15/2018. 

$2.84 

08-1081-80M 
Hyundai Lease Title Trust 

Motor Vehicle – 2014 Hyundai – Reg.# 355369, 
returned leased vehicle on 8/9/2017 

$60.56 

11-0133-97M 
Keller, Bradley 

Motor Vehicle- soldier / sailor exempt $131.78 

19-0029-87M 
Salm, Dane 

Motor Vehicle- soldier / sailor exempt $235.21 

19-0762-06M 
Shipman, Joy  

Motor Vehicle – 2011 Toyota – Reg# 065731, 
registered in Wyoming on 7/25/2018. 

$44.93 

19-0980-13M 
Theiss, Rachel Anne Smigelski,  

Motor Vehicle- soldier / sailor exempt $77.82 

ADDENDA TO 2019 TAX ROLL 
18-0604-82 
Robin, Loretta 

Plat 11, Lot 60 – New Construction – Prorated 
166 days – New Value $1,303,400 

$868.78 

22-0186-00 
Vieira, Daniel & Lisa 

Did not qualify for elderly exemption $547.88 

23-0453-28 
Welch, Gregory & Deborah 

Removed Veteran’s exemption.  Texas resident $250.00 

 
TOTAL ABATEMENTS  $  1,219.59 
TOTAL ADDENDA $  1,666.66 

 
RESPECTFULLY SUBMITTED, 

Christine Brochu 
CHRISTINE BROCHU 

TAX ASSESSOR 





















 

 

 
 
 

 
PowerOptions Participant Agreement for the Sale and Purchase of 

Electricity (REAP) 
 

This Participant Agreement for the Sale and Purchase of Electricity (“Participant 
Agreement” and/or “Agreement”) is made and entered into as of this day of 
, 2019 (“Contract Date”) by and between (“Supplier”) with offices located at 545 
Boylston Street, Suite 700, Boston, MA 02116, and  , 
(“Participant”) with offices located at . Supplier and Participant 
are individually referred to herein as a “Party” and collectively as the “Parties”. 

 

Background 
 
A. PowerOptions, Inc. (“PowerOptions”) is a non-profit corporation organized 
under the laws of the Commonwealth of Massachusetts and Section 501(c)(4) of the 
Internal Revenue Code. PowerOptions organized and administers the PowerOptions 
program to help its members purchase energy products and energy-related services 
for one or more facilities they own and/or operate. 

 
B. The Rhode Island League of Cities and Towns (the “League”) operates an 
electricity aggregation program in Rhode Island known as the Rhode Island Energy 
Aggregation Program (“REAP”). 

 
C. Supplier, PowerOptions and the League have entered into an agreement  
dated October 12, 2018, governing the terms and conditions by which Supplier and 
PowerOptions will provide electricity supply and other energy-related services to 
members of REAP (the “Master Agreement”). This Agreement is a part of that Master 
Agreement and cannot be modified without the express written consent of 
PowerOptions, the League and Supplier. 

 
D. Participant is a member of PowerOptions pursuant to the terms of the Master 
Agreement and desires to procure Electricity from Supplier and Supplier desires to sell 
Electricity on the terms and conditions described herein. 

 
The Parties, intending to be legally bound, agree as follows: 

 
1. Definitions.  These terms have the following meaning in this Agreement 
and/or in the Transaction Confirmation. 

 
“Account” means the “Account” defined by the relevant LDC and identified in the 
Account Schedule set forth in the Pricing Confirmation and Transaction Confirmation 
(including any successor Account to such Account), and any mutually agreed upon 
amendments thereto, including adding new accounts to this Agreement in accordance 
with Section 27. 



 

 

“Ancillary Services and Other ISO Costs” means for any billing period the 
applicable charges regarding ancillary services associated with the electric 
industry’s services and products, and/or as otherwise required by ISO-NE rules 
(including the applicable ISO Open Access Transmission Tariff and for other ISO- 
NE costs not otherwise included in any of the defined Cost Components set forth in 
the Transaction Confirmation), required to supplement wholesale Energy 
transactions in preparing for and facilitating delivery of Electricity to the Delivery 
Point as a full, firm requirements product meeting the full load requirements of the 
Participant, Supplier will reasonably determine an Account’s monthly Ancillary 
Services and Other ISO Costs based on the Account’s $/kWh share of cost for 
Ancillary Services and Other ISO Costs or otherwise reasonable allocation method 
as Supplier may determine from time to time based on how Ancillary Services and 
Other ISO Costs are assessed by the ISO. 

 
"Auction Revenue Rights" means revenue credits resulting from the annual financial 
transmission rights auction conducted by the ISO that are applicable with respect to 
transmission peak load contribution. If Auction Revenue Rights Credits are “Passed 
Through”, such credits shall be reasonably calculated by Supplier as the monthly 
product of the (i) total Auction Revenue Rights Credits expressed in dollars per 
planning year for the applicable zone, as published by the ISO; divided by (ii) the total 
Network Service Peak Load for such zone, as published by the ISO; divided by (iii) the 
number of days in the applicable planning year; multiplied by (iv) by an Account’s 
applicable Network Service Peak Load; multiplied by (v) the number of days in the 
billing period or such other reasonable calculation method applied by Supplier. 

 
“Basic Service” means the provision of electric generation service by an LDC to a 
customer not electing to have its electricity provided by a Competitive Supplier. As 
used herein the term “Basic Service” shall include, but not be limited to, programs 
such as “Default Service”, “Standard Service”, “Standard Offer,” “Last Resort 
Service” and the like as those and similar terms are used in the state in which the 
Participant’s Facility is located. 

 
“Business Day” means any weekday other than (a) a day which is a bank holiday 
throughout the state where the Facility is located, (b) which is defined as a holiday by 
the North American Electric Reliability Council (“NERC”), the “NERC Additional Off- 
Peak days”, (“NERC Holidays”) or any successor organization thereto, or (c) such 
other day defined in writing by Participant as a holiday and provided to Supplier. 

 
“Capacity Pass-through Option” means the option to fix or pass-through Capacity 
Costs as set forth in the attachments to the Pricing Confirmation and Transaction 
Confirmations (Exhibit B, Exhibit F, or Exhibit G, other exhibits as applicable). 

 
“Capacity Costs" means a charge for fulfilling the capacity requirements for the 
Account(s) imposed by the ISO or otherwise. 

 
“Competitive Supplier” means any entity licensed by the State Public Utility 
Authority to sell Electricity to retail customers in the state in which the Participant’s 
Facility is located. 

 
“Confirm  Date”  means  the  date  on  which  a  Participant  enters  into  a  Pricing 



 

 

Confirmation or a Transaction Confirmation in accordance with Section 5. 
 

“Contract Date” means the first Business Day after Supplier counter-signs the 
executed documents received from Participant as follows: 1) by telecopy, email or 
otherwise, a complete copy of the fully executed Agreement, including executed 
Exhibits such as, a signed Exhibit C and a Transaction Confirmation complete with 
respect to at least one Account, including with respect to such Account a copy of a 
LDC invoice dated within forty-five (45) days and any other usage data reasonably 
required by Supplier, and 2) any credit assurance as requested in Section 11. The 
Contract Date shall be inserted by the Supplier upon counter-signing the 
Agreement in the preamble to this Agreement as the date hereof. 

 
“Contract Price” means the price for Electricity supplied hereunder as determined 
in accordance with Section 5 of this Agreement and Transaction Confirmation. 

 
“Day-Ahead LMP” means the hourly integrated market clearing marginal price for the 
ISO zone applicable to each Account (expressed in $/kWh) for Energy for the next 
operating day as determined by ISO-NE. 

 
“Day-Ahead Purchase” means the Day-Ahead LMP purchase commitment made on 
behalf of the Participant of a certain quantity of Energy (hourly in MWs) on the day 
preceding the day in which the Electricity (which includes the Energy component) for 
Accounts is to be delivered to the Delivery Point, representing the difference between 
forecasted load for the hour and Forward Purchases applicable to the hour as further 
defined in the Transaction Confirmation. 

 
“Delivery Charges” means LDC tariff-based charges for transmission, distribution, 
and other LDC functions, required to deliver Electricity from the Delivery Point to 
the Receipt Point at the Participant’s Facility(ies). 

 
“Delivery Point” means the point of interconnection between: (1) Pool 
Transmission Facilities (“PTF”) as designated by the ISO-NE tariff or superseding 
tariff as in effect from time to time; and (2) the facilities of the relevant LDC, at 
which point such LDC assumes the obligation associated with delivering electricity 
to customers within its territory. 

 
“Due Date” means for (i) Standard Billing Services (LDC issued invoices), the last 
date on which a LDC bill to Participant for LDC services for any period may be paid 
by Participant without incurring a late fee by the LDC; or (ii) Supplier direct billing, 
30th day after the invoice date subject to adjustment under Section 7.2. 

 
“Electric Block Forward Purchase” means, as set forth in Transaction Confirmation 
(Exhibit G), the priced purchase commitment made on behalf of Participant of a 
certain quantity of Energy (expressed in MWs hourly or in “blocks” of hours) for a 
specific and identified period of time greater than one day, which will be a part of the 
Electricity which is to be delivered to the Delivery Point for such period of time. 

 
“Electricity” means electric energy, capacity, ancillary services and all other 
products required to fulfill completely a retail electric transaction for firm full 
requirements retail electric service. 



 

 

“End Date” means with respect to an Account, the Purchase Period ends (unless 
extended onto a Holdover Term) on or about the meter read date set forth in the 
Account Schedule set forth in the Transaction Confirmation. The applicable meter 
read dates set forth in Transaction Confirmation shall be determined in accordance 
with State Public  Utility Authority and LDC rules and reflects LDC information 
available at that time or as otherwise estimated by Supplier. The actual meter read 
dates may occur on or about the dates set forth in Transaction Confirmation. 

 
“Energy” means electrical energy, as measured in kilowatts (kW) per hour or kilowatt- 
hours 
(kWh), or megawatts (MW) per hour or megawatt-hours (MWh). 

 
“Energy Costs" means a charge for the cost items included in the Locational 
Marginal Price for the ISO zone identified in the Account Schedule in the 
Transaction Confirmation, 

 
“Facility” means the premises or device that is provided electric service under an 
Account listed in Transaction Confirmation and in the Account Schedule set forth in 
the Transaction Confirmation. As used herein, Facility shall also mean Facilities, as 
applicable. 

 
“FERC Order 745 Costs" means any costs or charges imposed by the ISO-NE in 
accordance with complying with the provisions of Federal Energy Regulatory 
Commission (“FERC”) in Order No. 745 18 CFR Part 35 (March 15, 2011). 

 
“ICAP Tag” means the individual Participant’s actual Peak Load Contribution (“PLC”) 
on the ISO-NE Coincident Peak (“CP”) hour days. The tag is updated annually per 
the ISO-NE Power Year schedule and the value is measured in kilowatts (kW). 

 
“Interval  Account”  means  an  Account  for  which  hourly  or  more  frequent 
consumption data is generally available. 

 
“ISO-NE” and/or “ISO” means the Independent System Operator-New 
England, or any successor or replacement entity or other entity, public or 
private, administering transmission reliability and control of the electricity grid. 

 
“Law” means any law, rule, regulation, ordinance, statute, judicial decision, 

administrative order, ISO business practices or protocol, LDC or ISO tariff, rule of any 
commission or agency with jurisdiction in the state in which the Accounts are located. 

 
“Line Loss Costs” means the costs (to the extent not already captured in the applicable 
Energy Costs) applicable to each Account based on the kW/h difference between the 
LDC metered usage and the ISO settlement volumes. If Line Loss Costs are “Fixed,” 
the Line Loss Costs are included in the Energy Costs and will not be invoiced as a 
separate line item. If Line Loss Costs are “Passed Through,” the Line Loss Costs will 
be invoiced as a separate line item and calculated based on the applicable fixed 
price or locational marginal price for the corresponding usage. 

 
“Load Following Forward Purchase” means a fixed price for a stated percentage 
amount of Energy in lieu of a corresponding amount of Energy purchased at the Day- 
Ahead LMP Index as further described in the Transaction Confirmation (Exhibit F-1 and 



 

 

Exhibit F-2). 
 

“Locational Marginal Price” (“LMP”) means the hourly marginal market clearing 
price for Energy in a Load Zone as determined by the ISO-NE. 

 
“Local Distribution Company” (“LDC”) or “Utility” means an entity that owns the 
power distribution lines and equipment which is required to deliver purchased 
Electricity to the Participant, also known as an electric distribution company. The 
relevant LDC shall be the LDC within whose service area the Facility resides and 
that delivers electricity to the Account. 

 
“Market Supply Cost” means the cost of the following ISO-NE products: energy, 
capacity, net commitment period compensation (“NCPC”), forward reserves, ISO- 
NE administrative fee, auction revenue rights (“ARR”), renewable portfolio 
standards requirements (“RPS”) and operating reserves and such other products 
as ISO-NE or a State Public Utility Authority from time to time determines are 
required components of full requirements retail Electricity service. 

 
“Master Agreement” has the meaning set forth in the preamble to this Agreement. 

 
“Members”  means  REAP  members  that  have  joined  the  PowerOptions 
consortium. 

 
"Non-Time Of Use" or "NTOU" means all hours of each day. 

 
“Non-Interval Account” means an Account for which hourly or more frequent 
consumption data is not generally available. 

 
“Off-Peak” means all hours other than Peak hours 

 
“On-Peak” or “Peak” means the hours designated as peak from time to time by the 
ISO-NE. 

 
“Participants” means all Members entering into electric supply contracts with the 
Supplier under REAP and the PowerOptions program. 

 
“Power Year” means the contract period between June 1 and May 31 of the following 
year. 

 
“Pricing Confirmation” means the confirmation in the form of Exhibit B and the 
Pricing 
Attachment, used by the Parties to effect a transaction based on the Fixed Pricing 
Option. 

 
“Price Options” means the pricing alternatives with respect to Contract Prices 
available in accordance with Section 5 and as set forth in the Transaction 
Confirmation. 

 
“Purchase Period” means, with respect to an Account, the period selected by 
Participant on the Pricing Confirmation or Transaction Confirmation, during which a 
Contract Price is effective. The term of the Purchase Period becomes effective on 
the Start Date and will continue until the next meter read on or about the End Date of 



 

 

Purchase Period. 
 
“Real-Time LMP” means the hourly integrated market clearing marginal price for the 
ISO zone applicable to each Account (expressed in $/kWh) for Energy on a real-time 
basis as determined by ISO-NE. 

 
“Receipt Point” means, with respect to an Account, the relevant LDC’s metering 
point(s) or a point(s) designated by the LDC and located at the Facility. 

 
“Reference Pricing” means the binding pricing options and indicative prices 
provided by Supplier to the League as a part of the competitive solicitation 
conducted by the League in connection with the execution of the Master Agreement. 

 
“Start Date” means, with respect to an Account, the Purchase Period begins on or 
about the meter read date set forth in Transaction Confirmation, subject to the time 
period required by the LDC and Supplier to transfer Accounts in a timely manner. 
The Start Date shall be the date upon which prices are to become implemented. 
The applicable meter read dates set forth in Transaction Confirmation shall be 
determined in accordance with State Public Utility Authority and LDC rules. The 
actual meter read dates may occur on or about the dates set forth in Transaction 
Confirmation. 

 
“State Public Utility Authority” means the applicable public utility authority for the 
state where the Facility is located. By way of example, the Massachusetts 
Department of Public Utilities (MDPU), the Connecticut Public Utilities Regulatory 
Authority (PURA), the Rhode Island Public Utilities Commission (RIPUC), or any 
successor agencies thereto. 

 
“Submission Date” means the date on which a Participant enters into a Pricing 
Confirmation or a Transaction Confirmation in accordance with Section 5. 

 
“Term” means the term of this Agreement as determined in accordance with Section 
2. 

 
“Transaction Confirmation” means the confirmation in the Form of in Exhibit B, 
Exhibit F-1, Exhibit F-2, Exhibit G, Exhibit H and Exhibit K (K-1, K-2, K-3 and K-4) 
as applicable, used to confirm transactions entered into under this Agreement 

 
“Transmission” means high voltage interconnecting electric lines, equipment and 
systems that move Electricity from the point of generation to Delivery Points. 

 
"Transmission Loss Credits" means Participant’s share of amounts credited to 
Supplier by the ISO under the ISO’s marginal loss construct 

2. Term. 
This Agreement shall commence as of the Contract Date with respect to Accounts 
listed on the Account Schedule set forth in Transaction Confirmation for which the 
conditions required prior to the Contract Date have been satisfied, and shall remain in 
effect until May 31, 2022, subject to the Purchase Period selected by Participant. The 
Parties intend that they are legally bound by the terms of Pricing Confirmation or 
Transaction Confirmation whether entered into via (i) electronic (including e-mail) 
transmission solely by designated authorized persons listed in Section 34 or (ii) a duly 



 

 

executed, written Pricing Confirmation or Transaction Confirmation. Termination shall 
not affect the obligations of either Party that arise prior to termination. Supplier shall be 
the supplier for all Electricity supplied from external sources for each Account for the 
Term. Notwithstanding the above, prior to entering into a Participant Agreement and/or 
Pricing Confirmations, Supplier must have received all required information from 
Participant and valid pricing/usage data for each of the Accounts from the LDC in 
accordance with requirements set forth below. 
2.1 Holdover. Sixty (60) days prior to the End Date, Supplier will notify 
Participant, with copies to the League and PowerOptions of the upcoming end to the 
Purchase Period. The notice will include the End Date and a request to contact the 
Supplier with contact information. If the Participant fails to respond to the Supplier or 
PowerOptions within thirty (30) days of the End Date, then Supplier will return the 
Account(s) to the LDC. If the Participant does respond but does not agree to a new 
Contract Price within thirty (30) days of the End Date, Participant shall go on a month- 
to-month holdover term. Further, if, following termination or expiration of a Pricing 
Confirmation or Transaction Confirmation (whether in whole or in part), for any reason, 
some or all of the Accounts remain designated by the LDC as being supplied by 
Supplier, Supplier may continue to serve such Account(s) on a month-to-month 
holdover basis. During such holdover term, Supplier will calculate Participant’s invoice 
as follows: (Each Account’s metered usage, as adjusted by the applicable line loss 
factor) times (the applicable ISO-published LMP) + the $/kWh Holdover Fee set forth  
in each Pricing Confirmation or Transaction Confirmation) + (a pass through of all 
actual costs and charges incurred by Supplier for the retail supply of electricity to 
Participant) + Taxes. This Agreement will continue to govern the service of such 
Accounts during such holdover term. Either Party may terminate the holdover term at 
any time within its discretion at which time Supplier will drop each Account as of the 
next possible meter read date to the then applicable tariff service, whether default 
service or otherwise. 
3. Account Enrollment. 

 
3.1 Supplier shall work with the relevant LDC to enroll Accounts listed on Transaction 

Confirmation in a timely manner within the Purchase Period. The Purchase Period shall 
commence on or about the date set forth under “Start Date”, and end on or about the date set 
forth under “End Date” in Transaction Confirmation in accordance with the terms of this 
Agreement. The actual Start Date is dependent on the LDC successfully enrolling the 
Account(s) and furnishing Supplier with all necessary information regarding the Account(s) 
meter read cycle and meter read date(s). The dates set forth in the Transaction Confirmation 
reflect LDC information available at that time or as otherwise estimated by Supplier. The 
actual meter read dates may occur on or about the dates set forth in the Transaction 
Confirmation. Supplier will use commercially reasonable efforts to begin service to each 
Account(s) on the actual meter read date on or about the Start Date set forth in Transaction 
Confirmation. If Supplier is unable to timely enroll an Account, the Start Date will commence 
on the next regularly scheduled LDC meter read cycle date following successful enrollment. 
The End Date will remain the same unless extended for a holdover term pursuant to Section 
2.1. Suppler shall not be liable for any failure to enroll or drop an Account by the Start and 
End Date due to circumstances reasonably beyond its control. If Supplier fails to timely effect 
an enrollment after a grace period of two billing cycles consistent with this Agreement, the 
Parties shall implement a true-up reimbursing Participant for any increase in costs associated 
with a positive difference between the rate for such Basic Service actually paid by Participant 
and the relevant Contract Price each as in effect during the affected period; provided, 
however, a true-up will not be owed in cases where such delay is attributable to 
circumstances reasonably beyond Suppliers control such as LDC error or inaccuracy of 



 

 

Participant provided information, not corrected in time to meet enrollment schedules herein, 
notwithstanding a good faith effort by Supplier to meet such deadlines. 

 
3.2 Supplier shall, subject to Section 5.2, timely take such actions within its 
reasonable control, including without limitation filing a complete and accurate drop 
transaction notice with the relevant LDC, necessary and convenient for Participant 
to receive Basic Service with respect to an Account during any period in which no 
Contract Price is in effect. If Supplier through its own fault fails to timely effect any 
such drop, the Parties shall reasonably implement a true-up reimbursing the 
Participant for any increase in costs associated with a positive difference between 
the rate for such Basic Service and the relevant Contract Price, each as in effect 
during the affected period. 

 
3.3 Supplier shall notify Participant within five (5) Business Days (with a copy to the 
League) if Supplier learns that an LDC has removed an Account from supply and 
placed it on Basic Service, other than in connection with the expiration of a Pricing 
Confirmation or Transaction Confirmation in the form of Exhibits B, F, or G, as 
applicable. In addition, unless promptly instructed otherwise by Participant upon 
learning of such change in supply status, Supplier shall use reasonable efforts to  
obtain reinstatement of such Account’s enrollment and observe the terms applicable to 
the remainder of its Pricing Confirmation or Transaction Confirmation in the form of 
Exhibits B, F, or G, as applicable. If a gap in Supplier’s enrollment extends more than 
the second billing cycle due to a failure of Supplier, the Parties shall reasonably 
implement a true-up reimbursing the Participant for any increase in costs associated 
with a positive difference between the rate for such Basic Service and the relevant 
Contract Price each as in effect during the affected period. Notwithstanding the above, 
if Account(s) are moved to the Basic Service due to changes reasonably beyond 
Supplier’s control, including without limitation (i) any change to the name or 
assignments associated with the Account(s); (ii) the closing of an Account; and (iii) an 
assignment by the LDC and/or ISO-NE of a new account number to any existing 
service addresses listed in Transaction Confirmation, then Participant shall be 
obligated to pay the Basic Service rate until the Account(s) are successfully re- 
enrolled with the LDC to receive service from Supplier. To the extent possible, 
Participant shall notify Supplier as soon as possible of any changes to their Accounts 
associated with assignment or names changes. In such event where such gap in 
enrollment extends for more than two billing cycles and where such gap is attributable 
to Participant, then Participant may owe Supplier a true up in an amount (if any) 
calculated in accordance with Section 10.2.1(A) for the period of time in which the 
Account(s) was not enrolled under this Agreement. 

 
4. Full Requirements. 

 
4.1 For each Account, beginning on the Start Date, Participant agrees to 
purchase and Supplier agrees to supply, by delivery to the Delivery Point, electric 
energy, capacity, ancillary services and all other products required to provide firm,  
full requirements retail Electricity (Full Requirements Electricity) for each Account 
during each Purchase Period. Supplier shall provide Participant’s total Electricity 
requirements at each Receipt Point. Supplier shall be responsible, only to the extent 
specifically accepted by Participant in a Pricing Confirmation or Transaction 
Confirmation, for all requirements and associated costs imposed on Competitive 
Suppliers by a relevant LDC or ISO-NE, or their successors, associated with the 
provision and delivery of such firm full requirements Electricity, except as provided in 
Section 4.3. 

 
4.2 Supplier shall deliver the Electricity to Participant through its LDC(s). 



 

 

Although the Electricity supplied hereunder shall be firm, Supplier shall not be 
responsible for operation of the electric lines and systems or for any service 
interruptions, loss of service or deterioration of electric services caused by the 
LDC(s) and/or ISO-NE and/or transmission lines, equipment and systems. 

 
4.3 Supplier shall be responsible for all nominations, balancing and any  
penalties and charges related thereto. For Accounts subject to any applicable 
Section 5.5 Price Options, Energy needed to balance Participant’s hourly loads will 
be subject to such pricing as described therein. Supplier shall also be responsible 
for all transmission, distribution and other charges required to deliver Electricity up to 
the Delivery Point. Participant shall be responsible for Delivery Charges imposed  
by the LDC at and after the Delivery Point. 

 
5. Contract Price. 

 
5.1 Supplier shall supply and Participant shall pay for Electricity at the prices set 
forth in the relevant Pricing Confirmation or Transaction Confirmation hereto, 
including attachments, applicable to the calendar month of delivery, the   
classification of the relevant Account by the LDC, and options regarding “pass- 
through” costs, if any (“Contract Price”) (which price, calculated to five significant 
figures, includes electric energy, capacity, ancillary services and all other products 
required to provide firm, full requirements retail Electricity for each Account and 
losses, to the extent not included in the applicable LDC’s unbundled transmission 
and distribution tariffs). Participant understands and acknowledges that Supplier has 
no obligation to offer binding pricing until it has been provided all required credit 
information and valid Account pricing/usage data from the LDC in accordance with 
the terms set forth in this Agreement. 

 
5.2 Participant shall enter into a Pricing Confirmation (Exhibit B) or Transaction 
Confirmation (Exhibit F for the Layered Usage Price Option or Exhibit G for the 
Portfolio Price Option) to begin the Purchase Period for Accounts selected by 
Participant on the applicable Confirmation form. Supplier’s responsibility for supply of 
Electricity and the effectiveness of a Contract Price with respect to each such  
Account shall begin on the Start Date applicable to such Account. Following the Start 
Date, the start and end of each Contract Price, and the succession between Contract 
Prices shall be determined by separate Pricing Confirmations or Transaction 
Confirmations, identifying the applicable Purchase Period(s). In accordance with 
Section 3.2, Supplier shall timely take such actions within its reasonable control, 
including without limitation filing a complete and accurate drop transaction notice with 
the relevant LDC, necessary and convenient for Participant to receive Basic Service 
with respect to an Account during any period for which there is not effective pricing 
under a Pricing Confirmation or Transaction Confirmation with respect to such 
Account. 

 
5.3 Fixed Pricing Options. 
For purposes of clarification, this Section shall not apply to the Price Options 
described in Sections 5.5.3 and 5.5.4. 

 
(a) Routine Pricing Offers. On any Business Day following the Contract 

Date, if Participant (or PowerOptions on behalf of Participant) has by 11:00 a.m. ET 
the previous Business Day provided Supplier with (1) a request for pricing for one or 



 

 

more Accounts and (2) with respect to any such Accounts, Supplier has data for a 
twelve (12) month period of pricing/usage data available from the LDC ending no 
more than six (6) months prior to the date of such request, Supplier shall, prior to 
10:30 a.m. ET on the Business Day, provide Participant (with a copies to the   
League and PowerOptions) with the corresponding prices at which Supplier offers to 
sell Electricity with respect to such Accounts pursuant to each of the Price Options 
applicable to such Accounts for which the Supplier provided Reference Pricing 
(unless a subset of such prices is requested). Such pricing shall include each of the 
Price Options for the immediately following period or periods of Basic Service pricing 
(currently only successive 3 or 6 month periods) and for annual periods ending May 
31 of 2020, 2021 and 2022 (or such other periods as requested by the League, 
PowerOptions or Participant ending not later than May 31, 2022). Such prices shall 
remain open for acceptance by such Participants by entering into a Pricing 
Confirmation at or before 5:00 p.m. ET on the Business Day such pricing is  
provided. 

 
(b) Overnight Pricing Offers. In addition to the pricing request and delivery 

times set forth in Section 5.3(a), on any Business Day following the Contract Date, if 
Participant (or PowerOptions on behalf of Participant) has by 3:00 p.m. ET on such 
Business Day requested pricing otherwise in the manner set forth in Section 5.3(a), 
Supplier shall, prior to 4:00 p.m. ET on such Business Day provide Participant (with 
copies to the League and PowerOptions) with the corresponding prices at which 
Supplier offers to sell Electricity with respect to such Accounts pursuant to each of the 
Price Options applicable to such Accounts for which Supplier provided Reference 
Pricing (unless a subset of such prices is requested). Such pricing shall include each 
of the Price Options for the immediately following period or periods of Basic Service 
pricing and for annual periods ending May 31 of 2020, 2021 and 2022 (or such other 
periods as requested by the League, PowerOptions or Participant ending not later than 
May 31, 2022). Contingent upon notice provided to Supplier prior to issuing     
Pricing Offers, in cases where the Participant requires approval by its governing body 
in a meeting after 5:00 p.m. ET on such Business Day, such prices shall remain open 
for acceptance by such Participant by entering into a Pricing Confirmation at or  
before 10:00 a.m. ET on the Business Day following the Business Day such pricing is 
provided. Notwithstanding the foregoing, Supplier shall have the right to revoke 
overnight pricing offers in accordance with Section 5.3(f) below. 

 
(c) Converting to Fixed Price. If Participant has previously exercised the 

Capacity Pass-Through Option, or has elected other Cost Components to be 
Passed Through for any current or future period with respect to one or more 
Accounts, then Participant may request that such pricing be made fixed pursuant to 
Section 5.3(a) so that the price is inclusive of Capacity Costs or other Passed- 
Through Cost Components. To the extent available on commercially reasonable 
terms in the New England wholesale electric market, Supplier shall offer such 
replacement or supplement Price Option which shall be determined on the same 
basis as the Reference Pricing, including adjustment to reflect specific individual 
Participant factors and over the term of the replacement Price Option, without 
interest or similar charges, the cost or benefit resulting from any termination of the 
previous Price Option, taking into account only the change in applicable New 
England capacity costs since the initial exercise of such Price Option and the prior 
sourcing of such previous Price Option. 



 

 

(d) All pricing offered by Supplier hereunder shall be determined on the 
same basis as the Reference Pricing and shall vary from such pricing for differences 
(including but not limited to) in Market Supply Cost, LDC rate class to the extent not 
provided in the Reference Pricing, individual Participant load shape, voltage level, 
administrative costs associated with the number of accounts, start and end dates (to 
the extent different from the start and end dates set forth in the Reference Pricing), 
creditworthiness, and the zone and/or any node, if applicable, established by ISO- 
NE. 

 
(e) All price quotes will exclude taxes applicable to the Participant. 

 
(f) Prices offered by Supplier under this Section 5.3 shall remain open 

for acceptance by Participant entering into a Pricing Confirmation, at or before 5 
p.m. on the day such pricing is offered; provided, that prices offered under Section 
5.3(b) shall remain open for acceptance by Participant entering into a Pricing 
Confirmation at or before 10:00 a.m. on the Business Day following the Business 
Day such pricing is provided. Participant shall be deemed to have entered into a 
Pricing Confirmation with Supplier with respect to one or more Accounts when it has 
executed and caused Supplier to receive, by telecopy, email or otherwise, a fully 
completed Pricing Confirmation with respect to such Accounts and Supplier has 
counter-signed the Pricing Confirmation. As set forth in Section 5 hereof, no 
Contract Price shall go into effect less than five (5) Business Days following the 
Submission Date of the associated Pricing Confirmation. 

 
Notwithstanding the foregoing provisions of this Section 5.3(f): 

(i) If, after 10:30 am ET on any day during the summer months of April- 
October an offer by Supplier pursuant to Section 5.3(a) is effective, the 
price of natural gas (measured as the unweighted forward 12 month 
strip, Henry Hub location, beginning with the month next following the 
current month (the prompt month)) increases by $0.10 per dekatherm, 
then Supplier may revoke such offer by providing notice (to Participant, 
the League and PowerOptions) and a replacement offer shall be made 
as soon as possible following such notice to revoke the offer; and 

 
If, after 10:30 am ET on any day during the summer months of April-October 
an offer by Supplier pursuant to Section 5.3(a) is effective, the price of 
natural gas (measured as described above) decreases by $0.10 per 
dekatherm, then Supplier shall revoke offered pricing not yet accepted by 
Participant and replace it as soon as possible following notice of such 
revocation (to Participant, the League and PowerOptions). 

 
(ii) If, after 10:30 am ET on any day during the winter months of November- 

March an offer by Supplier pursuant to Section 5.3(a) is effective, the 
price of energy in ISO-NE (measured as the unweighted forward 12 
month strip) increases by $1.00 per MWh or more from the same strip on 
such day, then Supplier may revoke such offer by providing notice (to 
Participant, the League and PowerOptions) and a replacement offer shall 
be made as soon as possible following such notice to revoke the       
offer; and 

 
If, after 10:30 am ET on any day during the winter months of November- 



 

 

March an offer by Supplier pursuant to Section 5.3(a) is effective, the price 
of energy in ISO-NE (measured as the unweighted forward 12 month strip) 
decreases by $1.00 per MWh or more from the same strip on such day, 
then Supplier shall revoke offered pricing not yet accepted by Participant 
and replace it as soon as possible following notice of such revocation (to 
Participant, the League and PowerOptions). 

 

5.4 Optional Programs. Supplier offers a variety of optional programs Participant 
may elect to include as part of this Agreement. The additional options are set forth as 
checkbox elections in Exhibit B (or under other exhibits as may be provided under this 
Agreement) and include additional terms and conditions that become part of the 
Transaction Confirmation. Participation in these programs is voluntary and if interested, 
Participant must check the box in Exhibit B and execute a Transaction Confirmation. 
The optional programs include the following: 

 
5.4.1 Peak Response Program (Exhibit L). Participants who elect a Fixed Pricing 
option without Capacity Pass-Through option and elect a term for 24 months or longer 
can elect to participate in the Peak Response Program. Supplier’s wholesale market 
expertise and team of meteorologists work to predict the New England peak summer 
hour to help Participant manage their installed capacity (“ICap”) tags. Upon review of 
the terms and conditions set forth in Exhibit L, Participant will automatically be enrolled 
in the Peak Response Program and will receive a Day-before and Day-of notifications 
alerting them of a possible peak day. Participants with interval meters (at a maximum 
interval of one hour) on a Fixed Capacity product (as defined in the Transaction 
Confirmation) benefit from a credit, based on curtailment performance against a 
baseline value. A Participant with interval meters (at a maximum interval of one hour) 
on a Fixed Capacity product can benefit from a reduced peak load contribution (PLC, 
as defined in Attachment 2 to Exhibit B) and therefore a lower monthly Capacity charge 
when a new Purchase Period is priced. 

 
5.4.2 Information to Implementation (i2i) Reporting Service (Exhibit H). A 
complimentary, value-added reporting service is available to Participants who elect a 
Layered or Portfolio Price Option upon Participant’s review of the terms and conditions 
in Exhibit H. The i2i Reporting Service has two main components. The first is a series 
of reports (Key Performance Indicators (KPI), Cost/Budget, Net Open Position) for 
Participants who have executed a Transaction Confirmation. These reports provide 
Participant with detailed information about their expected versus actual  
monthly/annual usage, unit cost and spend. A Participant may receive KPI reports 
regardless of what product they employ to secure their electricity requirements. The 
second component, the Energy Strategy Planner (ESP) helps Participant considering 
either a Layering (Percent of Requirements-FIS Product) or Portfolio (Index plus Block 
Product) strategy to better understand future budgets and formulate their prospective 
hedging strategies. It includes a projected budget with high and low cost case 
scenarios for five purchasing strategies of 0%, 25%, 50%, 75%, 100% of the existing 
open load position. It is also possible to run custom strategies with specific purchase 
scenarios by month, for both on and off-peak load. 

 
5.4.3 Fixed Price Option with Green-e Renewable Energy Certificates “RECs” 
Product (Attachment 3 to Exhibit B). Upon entering into a Fixed Price Transaction 
Confirmation, Participant can check the box on Exhibit B to include the purchase of 
Green-e RECs in an amount equal to a certain percentage of Participant’s load 



 

 

(between 1%-100%) as part of the Contract Price. Also, at any time during the term of 
the Transaction Confirmation, Participant may purchase RECs by entering into one or 
more Retail Trade Transactions (“RTTs”, as set forth in Exhibit K-2 and K-3) and such 
purchase will be included as a separate line item on the Participant’s invoice. With the 
purchase of RECs, that are not included in the Contract Price, the only billing option 
allowed is a Supplier issued invoice; LDC issued invoice is prohibited. 

 
5.5 Additional Pricing Alternatives. (capitalized terms used herein but not 
defined will have the meanings ascribed to them in the Exhibits, Pricing Confirmations 
and Transaction Confirmations). 

 
5.5.1 Fixed Price with Capacity Passed Through. This product is the same 
structure as Fixed Price whereby Participant will secure the same fixed rate-per-kWh 
at a single point in time including all Cost Components except Capacity Costs. 
Participant may elect to have Capacity Costs “Passed-Through,” according to the 
following formula for each LDC Account: capacity obligation (as reported by the LDC 
to ISO-NE) ISO-NE x ISO-NE capacity price x ISONE reserve margin). Capacity 
Costs will be shown as a separate line item on a Participant’s bill issued by the 
Supplier. Participant’s’ capacity tags change June 1st each year and may be modified 
by the LDC; capacity prices determined by ISO-NE are known for three years in 
advance and are periodically adjusted through reconfiguration auctions; reserve 
margin percentages determined by ISO-NE change modestly from month to month 
with each capability year (June 1 – May 31). 

 
5.5.2 Fixed Price with Other Cost Components Passed-Through. In addition to 
electing to pass through Capacity Costs, Participant may also elect to have any 
individual or combination of the following Cost Components “Passed-Through”: 
renewable portfolio standard (“RPS”); MA Clean Energy Standards (“CES”), FERC 
745; Ancillary Services and ISO Costs bundle (cannot be separated and includes 
RMR, forward reserves, day ahead operating reserves, real time operating reserves, 
regulation, TR schedule 2 and 3, GIS). All Cost Components that are Passed- 
Through will be shown as a separate line items on a Participant’s bill issued by 
Supplier. All Cost Components that Participant elects to pass through are determined 
as the Participant’s share of those costs as billed to the Supplier. In all Transaction 
Confirmations, even full pass-through contracts, both Transmission Loss Credits  
(TLC) and Auction Revenue Rights (ARR) must be locked. 

 
5.5.3 Portfolio (Index plus Block (IPBS)- Exhibit G). Participant may secure kW 
blocks of energy monthly for specified terms (one to 48 months). Block purchases may 
be made for service ATC (around the clock), Peak, Off Peak, and in combinations 
either on a monthly or meter-read basis. Participant will request to make a purchase  
of blocks at least ten (10) Business Days prior to Participant’s Start Date for such 
purchase and Supplier will make block amounts available to the Participant in a 
commercially reasonable time frame to effectuate the transaction. Purchases will be 
made by execution of Retail Trade Transaction Confirmation (in a form similar to 
Exhibit K-1), which will include the details of the purchase. The block size purchased 
will be limited to a quantity that is below Participant’s anticipated usage. Participant 
may be charged for usage above or below the blocks (“balancing energy”) purchased 
at locational marginal prices (LMPs) on either the Day Ahead or Real-Time index 



 

 

market on a monthly basis as set forth in the Transaction Confirmation. Line losses 
are billed at each Account’s known line loss %. Participant may also elect to lock or 
pass through the non-energy Cost Components listed under Section 5.5.2 above in 
their “Retail Service Price”. The Retail Service Price includes, at a minimum, TLC, 
ARR, and Supplier margin. All Passed-Through Cost Components will be shown as 
separate line items on a Participant’s bill issued by Supplier. The Transaction 
Confirmation (Exhibit G) will include Participant’s elections to fix or pass through Cost 
Components. If Participant elects to pass through any Cost Components, then the 
only billing option would to receive a Supplier issued invoice. 

 
Prior to initial initiation of this Agreement, Supplier and Participant shall confer about 
the mechanics of the Portfolio Price Option, the then current outlook for forward and 
Day Ahead LMP, and opportunities for the Portfolio Option to address the Participant’s 
expectations for pricing. The Supplier and Participant may confer up to 12 times 
annually to discuss strategy for purchasing. 

 
If Participant elects to receive i2i Services Reports (as described above in Section 
5.4.2 and in Exhibit H), then they will receive the following reports: Key Performance 
Indicators, Cost/Budget, Net Open Position. These reports provide Participant with 
detailed information about their expected versus actual monthly/annual usage, unit 
cost and spend. 

5.5.4 Layering Price Option (Percent-of-Requirements (FIS) - Exhibit F-1).  
Rather than kW blocks, Participant may secure future electricity requirements over 
time through load-following “layers” in minimum increments of 5% per purchase via a 
Retail Trade Transaction (“RTT”, Exhibit K-1). Should 100% of energy be secured 
forty-five (45) days before power flow for a given term, Participant may “flip” to a 
weighted fixed price by executing a FIS-to-Fixed RTT, Exhibit K-4. As a result, a Fixed 
Price is still achieved, but through multiple purchases over time as opposed to a single 
purchase. Layers may be secured for specified terms (one to 48 months). If 
Participant has a remaining percentage of energy not secured for a given service 
period (“balancing energy”), then the price of energy shall be the locational marginal 
prices (LMPs) on either the Day Ahead or Real-Time index market on a monthly basis 
as set forth in the Transaction Confirmation. Line losses are billed at each Account’s 
known line loss %. Participant may also lock or pass through the non-energy Cost 
Components listed under Section 5.5.2 above in their “Retail Service Price.” The  
Retail Service Price includes, at a minimum, TLC, ARR, and supplier margin x kWh 
usage each month. All Passed-Through Cost Components will be shown as separate 
line items on a Participant’s bill issued by Supplier. Identification of the Cost 
Components and Participant’s election for each of the Cost Components shall be set 
forth in the Cost Components Table in Transaction Confirmation. 

Prior to initial initiation of this Agreement, Supplier and Participant shall confer about 
the mechanics of the Layering Price Option, the then current outlook for forward and 
Day Ahead LMP, and opportunities for the Layering Option to address the  
Participant’s expectations for locking in pricing for a percentage of Participant’s usage. 



 

 

The Supplier and Participant may confer up to 12 times annually to discuss strategy 
for purchasing. 

 
Load-following layers can be secured as follows: 

 
 

1. Transitionally – Participant may secure a certain % of a future term 
on a given day, executing a Retail Trade Transaction (“RTT”, in a 
form similar to Exhibit K-1). The RTT will list the % of load to be 
secured, for what delivery (ATC, On Peak, Off Peak) and for what 
timeframe (RTT Start Date/RTT End Dates). Participant will request 
to make a purchase of a load-following layer at least ten (10) 
Business Days prior to Participant’s Start Date for each Account and 
Supplier will make load-following layer purchase amounts available to 
Participant in a commercially reasonable time frame to effectuate the 
transaction. 

 
2. MVPe “smart buying” Program (Exhibit F-2) – Participant elects to 
buy all or a certain percentage of their future load for a given term 
through automated smart buying. Volumes purchased can be: 

- the same each month (straight dollar-cost averaging) or 
- vary each month based on Supplier’s proprietary algorithm 

(current prices relative to past two-years) 
- automatic purchases are made on the 6thof each month, 

unless the 6th falls on a weekend or holiday, in which case the 
purchase is made the next available business day. 

 
The details for the Participant’s MVPe buying strategy will be 
contained in Exhibit F-2. 

 
If Participant elects to receive i2i Services Reports (as described 
above in Section 5.4.2 and in Exhibit H), then they will receive the 
following reports: Key Performance Indicators, Cost/Budget, Net 
Open Position. These reports provide Participant with detailed 
information about their expected versus actual monthly/annual 
usage, unit cost and spend. 

 
 
5.5.5 Purchase of Green-e RECs. All electricity products may be “greened up” 
through the purchase of Green-e Renewable Energy Certificates (RECs), separate 
from any RPS requirements.  Green-e REC purchases can be shown as a separate 
line item on a Participant’s bill issued by Supplier or bundled into the cost of their 
Fixed Price electricity supply. Participant can incorporate percentages of green (from 
1% to 100%) into any product in this Section 5.5. Executed agreements to purchase 
RECs will include the Green E terms and conditions and a Green-E certified REC 
certificate. In the event that Participant is interested in purchasing RECs from specific 
states and/or different classes, then Supplier may consider offering such RECs at 
agreed upon terms and conditions. 



 

 

5.6 Contract Price Adjustments. 
 

(a) If the LDC changes any Account subject to a Price Option from 
primary voltage to secondary voltage, or vice versa, Supplier may, following notice 
to Participant, prospectively adjust the Contract Price to reflect the resulting change 
in the applicable LDC loss factors. 

 
(b) If the LDC reduces the Non-PTF loss factors applicable to any 

Account, Supplier may, within thirty (30) days, prospectively downwardly adjust the 
Contract Price applicable to such Account for the duration of the Contract Price. 

 
5.7 Accounts without Usage History. 

 
Notwithstanding the above provisions of Section 5, if an Account included on a 
Pricing Confirmation or Transaction Confirmation has, at the time of request for a 
quotation of a Contract Price, been then-recently established and is without 
sufficient consumption history or other information needed to develop a  
reasonable usage profile for quotation for the requested period of a Pricing 
Confirmation or Transaction Confirmation, as applicable, the Supplier and 
Participant shall develop an acceptable pattern of usage for purposes of pricing the 
Account, including hourly usage, if needed. Such Account’s Contract Price will, 
unless otherwise agreed by the Parties, use the Capacity Pass-through Option, 
and the fixed prices will be applicable to the agreed usage amounts, subject to a 
10% bandwidth allowance applicable to each relevant period of pricing, e.g.,  
hourly or monthly. To the extent Participant’s usage levels exceed the bandwidth, 
the Energy component of such excess requirements may be billed at the Day- 
Ahead LMP and/or Real-Time LMP applicable to the Load Zone of the Facility and 
will also be subject to applicable line losses and a fixed adder, excluding capacity 
costs from the fixed adder. The retail service fee (fixed adder) applicable to the 
Account shall be detailed on such Exhibit G or Exhibit F. 

 
 
6. Losses. 

 
Contract Price shall include all transmission and distribution losses associated with 
the delivery of Electricity supplied under this Agreement to Participant’s meters, and 
not included in the LDCs retail distribution tariffs. Specifically, all billing quantities 
shall be equal to the applicable meter reading quantities and shall not be adjusted  
or grossed up for losses. 

 
7. Billing and Payment. 

 
7.1 Under Standard Billing Service (LDC issued invoices, including Supplier 
charges), for Fixed Price Option products only, as provided under applicable laws 
and State Public Utility Authority regulations (i.e., the LDC bills both Delivery and 
Supplier Charges), Supplier shall cause the Participant’s LDC(s) to bill Participant 
monthly with respect to such Accounts for Electricity provided hereunder, 
contemporaneously with such LDC’s billing for services with respect to the same 
period, with payment for both Delivery and Supplier charges due to the LDC on the 
Due Date. Any LDC fees for said billing service shall be the responsibility of 
Supplier. Participant will be responsible for LDC Delivery Charges applicable to 



 

 

retail customers being served by competitive suppliers. Participant will remit all 
payments directly to said LDC. Receipt of payment by the LDC from Participant with 
respect to a bill shall be deemed to be receipt by Supplier. The right of Participant to 
offset, and the rate and calculation of interest on overdue amounts, shall be the same 
as those that would be applicable, were Participant taking Electricity supply          
from the applicable LDC. 

 
In the event there are monies which are the subject of a properly effectuated good 
faith dispute with Supplier which cannot be withheld from payments to the Supplier 
via the LDC, Supplier shall promptly refund or credit Participant with any agreed-to 
refund upon resolution of such dispute. 

 
7.2 Standard Billing Service is only available for Fixed Price Options. All other 
Price Options must be separately billed directly from the Supplier to the Participant. 
Upon notice to the Supplier and the relevant LDC, a Participant with a Fixed Price 
may switch to direct billing by the Supplier. For all other Pricing Options, Supplier’s 
invoices will be sent to Participant in accordance with Supplier’s normal billing cycle, 
as adjusted from time to time consistent with the applicable LDC meter read dates. 
The Supplier issued invoices are due and payable on the Due Date and, unless 
otherwise provided for herein, are due without offset or reduction of any kind. 

 
If Participant in good faith disputes any invoice amount (or Supplier issued 

invoices), then Participant shall continue to pay any undisputed amount and 
withhold such disputed amount from payment to Supplier so long as Participant 
provides written notice to Supplier of the nature and extent of the dispute on or 
before the Due Date. Upon resolution of a dispute, Supplier shall pay any agreed- 
to refund to Participant or Participant shall pay to Supplier the agreed-to resolution 
amount, as the case may be. Invoices not paid on or before the Due Date will 
accrue interest daily on outstanding amounts (other than any disputed amounts) 
from the Due Date until paid in full. 

 
If Participant enters into a Pricing Confirmation or Transaction Confirmation 

with respect to an Account then not subject to a Contract Price and the Start Date is 
less than twelve (12) Business Days from the day after the Submission Date of the 
Pricing Confirmation or Transaction Confirmation, as applicable, Supplier may at its 
option elect direct billing for all charges hereunder with respect to such Account 
during the first billing cycle (and only such first billing cycle) such Pricing 
Confirmation or Transaction Confirmation, as applicable, is in effect. 

 
To the extent that the relevant LDC does not provide accurate usage 

information with respect to one or more Accounts in a timely manner, or ISO-NE  
does not supply in a timely manner relevant data needed to determine the Contract 
Price, Supplier may use reasonable estimates of usage or ISO-NE data during the 
relevant month in preparing bills, provided that Supplier shall perform a 
corresponding true-up to actual usage and data in connection with the bill with 
respect to the following month or the next month following availability of actual usage 
or data. Notwithstanding anything to the contrary in this Agreement, no situation or 
state of affairs, including any action or inaction by either Party, arising from or  
relating to any failure of the LDC or ISO-NE to provide accurate information to either 
Party may constitute or give rise to a default by Participant. 



 

 

7.3 Summary Billing. In the event Supplier has initiated delivery of Electricity 
and direct billing is implemented, at Participant’s option Supplier shall, to the extent 
it has the technical capability, consolidate on a single bill format (“Summary 
Billing”): (1) multiple Accounts with a common meter reading date within any LDC; 
or (2) for each monthly billing period multiple Accounts within any LDC. 

 
7.4 Participant acknowledges that any costs assessed by the LDC or any third 
party as a result of Participant’s switch to or from Supplier, including but not limited 
to switching costs, are not included in the Contract Price and shall be the 
responsibility of the Participant. 

 
7.5 All invoices (including adjustments thereto) are conclusively presumed final and 
accurate unless such invoices are objected to by either party in writing, including 
adequate explanation and/or documentation, within 24 months after the date such 
invoice was rendered; provided, however, Supplier may rebill based on post-period 
audits or adjustments made by the NE-ISO, LDC, or other governmental authority, 
commission or agency with jurisdiction in the state in which the Accounts are 
located. 

 
8. Failure to Pay. 

 
If Participant has not paid in full for Electricity on the Due Date, then Supplier may: 

 
8.1 After advance written notice to Participant, the League and PowerOptions, 
accrue a late payment charge on any overdue amount at the lesser of 1.5% per 
month or the highest rate permitted by law. 

 
8.2 If any overdue amount continues to be unpaid following the thirty (30) days 
written notice to cure provided in Section 10.1.1 below, Supplier may continue to 
apply a late payment charge on the overdue amount as provided above and, 
following ten (10) days written notice (which written notice shall be issued 
separately from any bill and only after the expiration of such thirty (30) days’ notice 
to cure provided in Section 10.1.1 below), if Participant has failed to pay such 
overdue amounts, Supplier may, in accordance with Section 10, elect to terminate 
this Agreement as to the Accounts so overdue, collect an amount calculated in 
accordance with Section 10.2.1(A)and transfer service to the LDC in accordance 
with the procedures set forth in Section 10.3. 

 
9. Guarantee/Financial Assurance. 

 
In connection with the execution and delivery of this Agreement by the Parties, 
Supplier shall provide to PowerOptions (for its benefit and the benefit of certain 
participants) an executed Parent Guaranty of Exelon Generation Company, LLC, the 
parent corporation of Constellation NewEnergy, Inc. in the form attached hereto as 
Exhibit A. 

 
10. Default and Termination. 

 
10.1 Event of Default. Except with respect to the failure of Participant to pay, 

which is addressed exclusively in Section 8 above, an event of default (an 
“Event of Default”) shall be deemed to exist upon the occurrence of any 
one or more of the following events: 



 

 

10.1.1 failure by either Party to meet any payment obligation hereunder, if 
such failure continues for a period of thirty (30) days following written 
notice of such failure; 

 
10.1.2 failure by either Party to perform fully any other material obligation 

hereunder if such failure continues for a period of thirty (30) days 
following written notice of such failure, provided that if such failure 
cannot be cured within thirty (30) days, as long as the defaulting party 
diligently pursues a cure, such period shall be extended to ninety (90) 
days, unless such failure is as to an obligation to pay amounts due; 

 
10.1.3 if by order of a court of competent jurisdiction, a receiver or liquidator 

or trustee of either Party, or of any of the property of either Party, shall 
be appointed, and such receiver or liquidator or trustee shall not have 
been discharged within a period of sixty (60) days; or if by decree of 
such a court, either Party shall be adjudicated bankrupt or insolvent, or 
any substantial part of the property of such Party shall have been 
sequestered, and such decree shall have continued undischarged and 
unstayed for a period of sixty (60) days after the entry thereof, or if a 
petition to declare bankruptcy or to reorganize either Party pursuant to 
any of the provisions of the federal bankruptcy code, as it exists from 
time to time, or pursuant to any other similar state statute applicable to 
such Party in effect from time to time, shall be filed against such Party 
and shall not be dismissed within sixty (60) days after such filing; or 

 
10.1.4 if either Party shall file a voluntary petition in bankruptcy under any 

provision of any federal or state bankruptcy law or consent to the filing 
of any bankruptcy or reorganization petition against it under any similar 
law, or, without limitation to the generality of the foregoing, if either 
Party shall file a petition or answer or consent seeking relief or  
assisting in seeking relief in a proceeding under any of the provisions of 
the federal bankruptcy code as it exists from time to time, or pursuant to 
any similar state statute applicable to such Party in effect from time to 
time, or an answer admitting the material allegations of a petition      
filed against it in such a proceeding, or if either Party shall make an 
assignment for the benefit of its creditors, or if either Party shall admit  
in writing its inability to pay its debts generally as they become due, or  
if either Party shall consent to the appointment of a receiver or 
receivers, or trustee or trustees, or liquidator or liquidators of it or all or 
any part of its property. 

 
10.1.5 failure by either Party to maintain in effect at all times the Financial 

Assurance in accordance with the terms of Section 9 above and 
terms of Credit Assurance Section 11 below; and. 

 
10.1.6 any representation or warranty made by a Party in the Agreement 

is false or misleading in any material respect when made or ceases 
to remain true in all material respects during the term of the 
Agreement, if not cured within thirty (30) days after written notice 
from the other Party. 



 

 

10.2 Remedies. Upon the occurrence and during the continuation of any 
Event of Default hereunder, the Party not in default shall have the right: 

 
10.2.1 following all applicable notice and cure periods, to terminate this Agreement 
in whole or with respect to the Account(s) which is the subject of the Event of 
Default, if less than all, upon thirty (30) days written notice to the defaulting Party if 
the Event of Default is then continuing. In such event, the defaulting party shall be 
obligated to pay, and shall pay to the non-defaulting party Actual Damages, if any, 
resulting from such early termination; For purposes of this Agreement, “Actual 
Damages” means the total amount of the loss that the non-defaulting party (or, in 
the event of a termination without cause, the non-terminating party) (as applicable, 
the “Damaged Party”) would experience as a result of early termination. As to a 
terminated Account, Actual Damages shall be deemed to equal: (A) where Supplier 
is the Damaged Party, the positive difference, if any, between the Contract Price of 
the electricity for the remaining Purchase Period of such terminated Account and 
the market price of the electricity and services for the remaining Purchase Period of 
such terminated Account, in each case as determined by Supplier in a 
commercially reasonable manner plus any unpaid amounts due from Participant to 
Supplier; and (B) where Participant is the Damaged Party, the positive difference, if 
any, between the purchase price at which Participant obtains alternative electricity 
supply to cover the remaining Purchase Period of such terminated Account and the 
Contract Price of the electricity for the remaining Purchase Period of such 
terminated Account, minus any unpaid amounts due from Participant to Supplier. 
The price paid hereunder by Participant to its LDC(s) for alternative electricity 
supply shall be deemed “commercially reasonable.” The defaulting Party shall pay 
such early termination payment together with any other amounts due to the 
Damaged Party within thirty (30) days of receipt of written notice of such early 
termination. The Parties acknowledge and agree that the early termination 
payment under this Agreement constitutes a reasonable approximation of harm or 
loss, and is not a penalty or punitive in any respect. Except as otherwise set forth 
in Section 13, if Participant’s Facility associated with an Account receiving 
Electricity hereunder is closed, vacated, sold or otherwise disposed of by 
Participant, then either Party may terminate the Agreement with respect to such 
Account upon thirty (30) days written notice to the other Party, in which event 
Participant may owe an early termination payment to Supplier calculated in 
accordance with the Section 10.2.1.(B). 

 
10.2.2 to pursue any other remedy under this Agreement or now or hereafter 

existing at law or in equity or otherwise. 
 

10.2.3 If Supplier is the defaulting Party and an undisputed early termination 
payment has not been paid to Participant pursuant to Section 10.2.1 
above, then Participant shall be entitled to request that such payment 
be issued pursuant to the terms of Financial Assurance (see Section 9 
above). If Participant is the defaulting party and an undisputed early 
termination payment has not been paid to Supplier pursuant to Section 
10.2.1., then Supplier shall be entitled to request that such payment be 
issue pursuant to the terms of any Credit Assurance provided in 
accordance with Section 11. 

10.3 Regarding each covered Account, termination shall be effective on the date 



 

 

of the next scheduled meter reading for said Account, unless 
 

10.3.1 Supplier does not submit the required “drop customer” transaction to 
the LDC prior to the next meter reading date in accordance with the LDC’s 
protocols, in which case the effective date of termination shall be the next 
subsequent meter reading date after the “drop customer” transaction has 
been properly submitted; or 

 
10.3.2 In the event of a default by Supplier, Participant does not either 
inform the LDC of the termination or initiate generation service with another 
supplier prior to the next meter read date or the next scheduled meter 
reading date of such Account in accordance with the LDC’s protocols, 
whichever is earlier, in which case the effective date of termination shall be 
the next subsequent meter reading date after the Participant has either 
informed the LDC of the termination or initiated supply with another supplier 
with respect to such Account. 

 
11. Provision of Data; Credit Review; Posting Credit Assurance. 

 
By executing this Agreement and a letter in the form attached hereto as Exhibit C (or 
any such data subscription forms or any other authorizations as required by the  
LDC), Participant authorizes its LDC(s) to provide Supplier, and through Supplier, 
PowerOptions and the League, the following data (as reasonably required by 
Supplier) with respect to Participant: historical consumption and interval load data, 
payment and credit history, types of service, meter readings and any other 
information relevant to Participant’s current LDC(s) Account(s), which is to be 
available to Participant by law or regulation. Any such subscription or LDC provided 
hourly profiled or interval usage data will (i) include the last 12 months of data for 
each Account and (ii) will expire within 90 days of it being received by Supplier. 
Participant may be required to submit updated usage information for each Account 
before Supplier is obligated to enter into this Agreement and/or issue a Transaction 
Confirmation. If necessary, Participant shall directly request such information from 
its LDC(s) and shall promptly relay to Supplier all such data received. Participant 
shall not be responsible for fees, if any, charged by its LDC(s) for the LDC’s 
provision of such data. 

 
Within five (5) Business Days of receipt of Participant’s interest in entering into this 
Agreement, if the credit of Participant does not meet reasonable standards and the 
most recent aggregate annual usage of Participant’s Accounts is greater than 
5,000MWh, Supplier may at its option, exercised by written notice within such five 
(5) day period (which may be made by confirmed e-mail), request Participant to 
provide Supplier with commercially reasonable credit assurance as a condition of 
effectuating the Agreement, which may consist of the provision of an interest   
bearing deposit, letter of credit, or other means acceptable to both parties, in an 
amount not to exceed estimated amounts payable by Participant for sixty (60) days 
of service by Supplier, or Supplier shall have the option to decline service to the 
Participant. The interest rate applicable to such deposits shall be equal to the 
customer deposit interest rate for LDCs approved by the applicable State Public 
Utility Authority or by law from time to time. If Participant does not agree within   
two (2) Business Days to provide properly requested credit assurance to Supplier 
in effectuation of the Contract Date, Supplier may decline to enter into the 



 

 

Agreement until the request for credit assurance is resolved. 
 
Further, where the credit of Participant does not meet reasonable standards and the 
most recent aggregate annual usage of Participant’s Accounts is greater than 
5,000MWh, then (i) If Participant is rated by either S&P or Moody’s, in the event that 
Participant’s S&P or Moody’s Sr. Unsecured or Underlying rating were to fall below 
BBB- or Baa3, respectively, Supplier may request Participant to provide 
commercially reasonable credit assurance(s) in an amount not to exceed estimated 
amounts payable by Participant for  four (4) months of service by Supplier and 
Participant shall provide such credit assurances within ten (10) Business Days of 
such request; or (ii) if Participant is not rated by either S&P or Moody’s – if at any 
time, Supplier has Good Faith Credit Concerns regarding the Participant, the Parties’ 
representatives shall meet within ten (10) Business Days and Participant shall 
promptly provide to Supplier all reasonably requested documentation necessary for 
Supplier to obtain an accurate overview of Participant’s ability to continue to perform 
under this Agreement. If Supplier is not reasonably satisfied regarding Participant’s 
continued ability to perform following such meeting and review, Supplier may request 
that Participant provide reasonable credit assurance(s) in an amount not to exceed 
estimated amounts payable by Participant for four (4) months of service by Supplier, 
with respect to the Account(s) for which the Good Faith Credit Concerns arose and 
Participant shall provide such commercially reasonable credit assurance(s) within ten 
(10) Business Days, failing which, with respect to such Account(s), the Supplier    
may terminate this Agreement in accordance with Sections 8.2 and 10.1.5. Upon 
termination of this Agreement for any reason, any amounts paid as credit assurance 
by Participant pursuant to this Section with respect to affected Accounts, including 
any accrued interest thereon, shall be returned to Participant within thirty (30) days of 
the date of termination to the extent such amounts have not been properly drawn 
upon by Supplier in respect of amounts owed by Participant to Supplier pursuant to 
this Agreement. 

 
For purposes of this Agreement, “Good Faith Credit Concerns” shall mean that 
Participant has failed, to maintain a S&P or Moody’s ratings as provided above (if 
applicable) and/or has failed to remit payment in full, other than with respect to 
amounts withheld by Participant in connection with a good faith billing dispute, and 
Supplier has provided Participant, with respect to such Account, the written notice 
addressing “failure to pay” described in Section 8.2. 

 
Upon termination of this Agreement for any reason, any amounts paid by Participant 
pursuant to this Section, including any accrued interest thereon, shall be returned to 
Participant within thirty (30) days of the date of termination to the extent such 
amounts have not been properly drawn upon by Supplier pursuant to this 
Agreement. 

 
12. Confidentiality of Participant’s Data. 

 
12.1 Participant Data. Supplier may rely upon the authorization of Participant in 
Exhibit C (or any such data subscription forms or any other authorizations required 
by the LDC) to obtain relevant usage (hourly or interval data as reasonably required 
by Supplier) that is provided to Supplier within a 90 day expiration period and other 
data as reasonably required by Supplier to effectuate this Agreement. All costs of 
obtaining data shall be the responsibility of Supplier. All of Participant’s data that 
Supplier obtains through this Agreement belongs to Participant and shall be 



 

 

provided as requested to Participant in electronic format, if available and so 
requested, without cost, upon fifteen (15) Business Days’ notice. Supplier further 
agrees to keep confidential both Participant’s data so obtained and all other 
confidential information relating to Participant as required by federal and state laws, 
and to restrict access to such information to only the League, PowerOptions and to 
those employees of Supplier and/or third parties who need such access to enable 
Supplier, the League or PowerOptions to perform its services under this Agreement. 
Furthermore, Supplier may make such other disclosures to third parties, including 
aggregate consumption data, provided they cannot be reasonably expected to 
specifically identify Participant. 

 
12.2 Price Options. Participant acknowledges that the pricing under the Price 
Options and the terms of this Agreement are proprietary to Supplier and 
PowerOptions and reflect certain trade secrets and other competitive information that 
would irreparably harm Supplier and PowerOptions if disclosed to others.   
Participant agrees, subject to the requirements of applicable laws, regulations, 
ordinances, and judicial and administrative process and order, and the like, to keep 
confidential all pricing information so obtained and to restrict access to such 
information to only the League, PowerOptions and to those employees of Participant 
and/or third parties (subject to confidentiality agreements) who need such access to 
enable Participant to make an informed decision with respect to a Price Option. 

 
12.3 If disclosure of confidential information is sought through a court, or a state or 
federal regulatory agency or other legal compulsion, the Party receiving such 
request will notify the other Party immediately to afford it the opportunity to oppose 
such disclosure via a protective order or other relief as may be available and will 
provide reasonable support. 

 
13. Material Change in Use. 

 
This Section 13 applies only to Participants with an estimated annual usage of 
5,000MWh or more (“MC Threshold”). Participant understands and acknowledges 
that the Contract Prices set forth in this Agreement have been established 
based on its Participant Baseline (defined below). For purposes of this Section 13, 
“Participant Baseline” shall mean a Participant’s historical usage for Enrolled 
Account(s) during the twelve (12) calendar months prior to the Contract Date or in the 
case of Enrolled Account(s) that did not receive Electricity in the prior year period, 
Supplier’s good-faith estimate of the anticipated monthly consumption for such 
Enrolled Account(s), adjusted for variations relating to weather; and “Program 
Baseline” shall mean the total historical monthly usage for all Enrolled Accounts of 
all participants in the PowerOptions program for the corresponding month in the 
immediately preceding year adjusted for variations relating to weather. 
For the purposes hereof, “Enrolled Accounts” shall mean all Accounts with respect 
to which the applicable LDC has accepted the enrollment transaction for Electricity 
supply from Supplier under this Agreement, excluding Accounts while subject to the 
Section 5.5 Price Option. The circumstances under Sections 13.1 and 13.2 are 
referred to as a “Material Change in Use”. 

 

13.1 Participant (above the MC Threshold) shall provide Supplier with a ninety (90) 
days’ advance written notice of: 



 

 

(1) closure of any Enrolled Account; provided that such closure is within the 
ordinary course of Participant’s business and does not include taking supply 
from the LDC or another energy supplier; 
(2) a reduction of usage under any Enrolled Account to zero 
consumption without closure of the Enrolled Account; 
(3) any change in use within Participant’s control, such as Facility 
closings, planned equipment outages or replacements, new buildings 
under Enrolled Accounts or other similar circumstances, including without 
limitation participation in one or more load response programs from time 
to time; or 
(4) any installation of any behind the meter co-generation that has not 
previously been disclosed by Participant to Supplier on Exhibit D 
(attached hereto, which includes any installed or plans to install any type 
of behind the meter co-generation during the Term). 

 
13.2 Participant (above the MC Threshold) shall provide prompt written notice 
(but no later than two (2) Business Days) of any circumstances that become known 
to Participant outside Participant’s control, such as Participant’s equipment failure. 

 
13.3 

 
(a) In the event that a Material Change in Use by Participant (above the MC 
Threshold) causes a usage variation in the Program Baseline by more than plus or 
minus five percent (+/-5%), then, unless Participant has provided the notice 
required by Sections 13.1 and 13.2 above, such Participant may be liable to 
Supplier for the incremental costs Supplier actually incurs to supply Electricity as a 
result of Participant’s Material Change in Use. For the avoidance of doubt, if 
Participant provides notice as prescribed by Sections 13.1 and 13.2 above, 
Participant shall have no liability under this Section for any Material Change in Use 
unless Participant is otherwise subject to the Participant Baseline provision in 
Section 13.3(b) below. 

 
(b) In the event that a Material Change in Use by Participant with an estimated 
annual usage of 20,000MWh or more causes a usage variation in its Participant 
Baseline by more than plus or minus thirty percent (+/-30%) , then such Participant 
may be liable to Supplier for the incremental costs Supplier actually incurs to 
supply Electricity as a result of Participant’s Material Change in Use whether or   
not Participant has provided notice under this Section as prescribed by Sections 
13.1 and 13.2. above. For the avoidance of doubt, if Participant has an estimated 
annual usage of less than 20,000MWh (and, if necessary, has provided the 
required Program Baseline notice), Participant shall have no liability under this 
Section for any Material Change in Use. 

 
13.4 All billing of such costs under this Section 13 shall: (i) occur with regular 
billing with respect to the subject Enrolled Accounts; (ii) be accompanied by 
documentation reasonably demonstrating that billed costs were incurred by 
Supplier, are eligible to be passed through hereunder and are properly calculated. 
Supplier’s documentation shall include a report, showing, at a minimum 
Participant’s actual usage for the current month for Enrolled Accounts and 
Participant’s Baseline for Enrolled Accounts prior to the Material Change in Use. 



 

 

13.5 For avoidance of doubt, Section 13 is intended to permit usage fluctuations 
across the Enrolled Accounts and does not permit a Participant (either under or 
above the MC Threshold) to: (i) terminate the Agreement early or to reduce to zero 
consumption usage for all Enrolled Accounts; or (ii) add new accounts to this 
Agreement without the execution of an amendment agreed to by the Parties 
(including a Pricing Confirmation or Transaction Confirmation with a new Contract 
Price) as further described in Section 27 below. 

 
14. Change in Law. 

 
Supplier agrees that compliance with any Change in Law resulting in a material 
increase or decrease in Supplier’s costs to supply Electricity to Account(s) during the 
Purchase Period requires approval by PowerOptions (such approval shall not be 
unreasonably withheld and shall not impact Supplier’s right to make an adjustment  
as set forth below) prior to recovering or providing credit of such costs to Participant. 
At least 30 days prior to charging or crediting Participant for the material increase or 
decrease in costs resulting from the Change in Law, Supplier shall submit to 
Participant, the League and PowerOptions for review a written notice setting forth in 
detail: (i) the applicable Change in Law; (ii) the manner in which such change in law 
increases or decreases Supplier’s costs to supply Electricity to the Account(s); and 
(iii) Supplier’s proposed adjustment to the Contract Price for Electricity in this 
Agreement to reflect such increases or decreases in costs to the Accounts during the 
Purchase Period. PowerOptions shall notify Supplier if it accepts the changes 
contained in the notice within 30 days, provided that Supplier promptly responds to 
any questions received from PowerOptions regarding the notice. If such changes are 
accepted by PowerOptions, Supplier may make an adjustment such that the new 
Contract Price compensates Supplier for the material increase arising from the 
Change in Law, and said adjustment will remain in effect during the Purchase Period 
for as long as the costs arising from the Change in Law continue to be incurred by 
Supplier. If such changes are not accepted by PowerOptions, Supplier may opt to 
make such adjustment, but Participant may dispute such charges under the 
Participant Agreement in accordance with state law. For the avoidance of doubt, such 
increase or decrease in costs must be actual and material as reasonably   
determined by Supplier. 

 
Change in Law means (i) a new charge or cost imposed on and payable by 
Supplier after the Contract Date by ISO-NE or its successor, the LDC in which 
Participant is located, or an applicable governmental or regulatory authority; (ii) an 
increase in an existing charge or cost imposed by ISO-NE or its successor, the 
LDC, or an applicable governmental or regulatory authority, which was not 
anticipated at the time of the Agreement; or (iii) a new element of retail full 
requirements service imposed through law or regulation by a State Public Utility 
Authority, the United States, or other applicable governmental or regulatory authority, 
including, but not limited to, a retail portfolio standard in addition to the existing 
Renewable Portfolio Standard or a tax on the carbon content of fuel used to 
produce electricity, provided that such change does not constitute a Force Majeure 
pursuant to this Agreement. 

 
All billing related to the Change in Law with respect to Accounts that are the subject 
of a Pricing Confirmation or Transaction Confirmation shall (i) occur with regular 
billing with respect to the subject Accounts, (ii) be accompanied by documentation 



 

 

reasonably demonstrating that billed costs are eligible to be passed through 
hereunder and are properly calculated, and (iii) be completed with the final regular 
bill with respect to such Account under such Pricing Confirmation or Transaction 
Confirmation. 

 
15. Warranty. 

 
Supplier warrants good title free and clear of all encumbrances and the right to 
deliver title to all Electricity sold hereunder. Supplier shall indemnify, defend and 
hold Participant harmless against all suits, actions, debits, accounts, costs, loss, 
damage and expense arising out of or relating to adverse claims on the Electricity 
delivered up to the Delivery Point. All Electricity delivered hereunder shall meet the 
quality standards of the ISO-NE, the Participant’s LDC and any other competent 
authority. THE WARRANTIES SET FORTH IN THIS PARAGRAPH ARE 
EXCLUSIVE AND ARE IN LIEU OF ALL OTHER WARRANTIES WHETHER 
STATUTORY, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY 
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE OR ARISING OUT OF ANY COURSE OF DEALING OR USAGE 
OR TRADE. 

 
16. Measurement. 

 
Quantities of Electricity shall be measured in accordance with the tariff of the 
applicable LDC in effect from time to time. 

 
17. Risk of Loss. 

 
Title to Electricity sold by Supplier and purchased hereunder shall pass to 
Participant at the Delivery Point(s). Control, possession and risk of loss of the 
Electricity and responsibility for any loss, damage or injury occasioned thereby shall 
transfer at the Delivery Point(s). Each Party will indemnify and hold the other 
harmless from third party claims of any nature attributable to such Electricity while 
said Party has control and possession, excluding loss, injury or damage caused by 
the Party not in control and possession. 

 
18. Taxes. 

 
Supplier shall apply all appropriate Taxes relating to or arising out of this Agreement 
unless and until Participant provides Supplier all required valid exemption certificates. 
If valid exemption certificates are not provided, Participant shall pay all federal, state, 
municipal and local taxes, duties, fees, levies, premiums or other charges imposed by 
any governmental authority, directly or indirectly, on or with respect to the electricity 
and related products and services provided under the Agreement, including any taxes 
enacted after the Contract Date (collectively, “Taxes”). Each Party shall indemnify, 
defend and hold harmless the other party from and against any Taxes for which the 
indemnifying Party is responsible. All Taxes invoiced to Participant under the 
Agreement will be included on the invoice separate from the Contract Price (unless 
required by law to be included in the Contract Price). 

 
19. Representations and Warranties. 

 
Each Party warrants and represents to the other (now and deemed repeated by each 
Party on each date on which this Agreement is executed and delivered) that: (i) it is 



 

 

duly organized, validly operating and in good standing under the laws of the 
jurisdiction of its formation; (ii) it is authorized and qualified to do business in the 
jurisdictions necessary to perform under the Agreement; (iii) execution, delivery and 
performance of the Agreement are duly authorized and do not violate any governing 
documents or any of its contracts or any applicable law; (iv) there is no material 
event(s) or agreement(s) which would impair that Party’s right, authority or ability to 
execute the Agreement and otherwise perform under the Agreement; and (v) it has 
the knowledge and experience to evaluate the merits and risks associated with the 
Agreement. 

 
Furthermore, Participant warrants, represents and covenants that: (i) the data given 
and representations made concerning its Account(s) are true and correct to the best 
of Participant’s knowledge; (ii) it is entering into the Agreement to purchase its energy 
requirements only and not for speculative or resale purposes; and that the energy 
purchased under the Agreement will be consumed at the facilities to which the 
Account(s) relate; (iii) it is the party of record of the Account(s), or if it is not the party 
of record, it has the authority to enter into and bind the party of record to the 
Agreement; and (iv) if Participant is a Governmental  Entity, (i) it will  not claim immunity 
on the grounds of sovereignty or similar grounds from enforcement of the Agreement; 
and (ii) it will use commercially reasonable efforts to obtain all necessary budgetary 
approvals, appropriations and funding for all of its obligations under the Agreement 
and if sufficient funds have not been appropriated for the next fiscal year, Participant 
shall provide written notice to Supplier who shall have the right to terminate this 
Agreement at the end of the then current fiscal year by giving the Participant not 
less than thirty (30) days prior written notice of termination. 

 
Participant acknowledges that Supplier is paying a fee to PowerOptions and the 
League in connection with their efforts to facilitate the parties entering into this 
Agreement, for the League’s role in conducting the competitive solicitation from which 
this Agreement was negotiated and made available to REAP members, and for 
ongoing administration of REAP and the PowerOptions program. 

 
20. No Participation in Municipal Aggregation. 

 
Participant agrees that it shall not participate in any municipal aggregation for 
purchase of Electricity with respect to the Accounts set forth in Pricing Confirmation 
or Transaction Confirmation, for the term of the Purchase Period. Participant 
represents that it shall take all steps necessary to “opt out” of any municipal or 
municipally-sponsored Electricity purchasing program with respect to such Accounts. 

 
21. Limitation of Liability. 

 
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED IN THIS AGREEMENT, THE LIABILITY 
OF THE DEFAULTING PARTY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER DAMAGES OR REMEDIES HEREBY ARE 
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY 
PROVIDED, THE LIABILITY OF THE DEFAULTING PARTY SHALL BE LIMITED 
TO DIRECT ACTUAL DAMAGES ONLY AND ALL OTHER DAMAGES AND 
REMEDIES ARE WAIVED. IN NO EVENT SHALL EITHER PARTY BE LIABLE TO 
THE OTHER PARTY, DIRECTLY OR INDIRECTLY, INCLUDING WITHOUT 



 

 

LIMITATION THROUGH OBLIGATIONS TO INDEMNIFY THIRD PARTIES, FOR 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS OR 
REVENUE, DOWNTIME COSTS OR OTHER BUSINESS INTERRUPTION 
DAMAGES, LOSS OF USE OF ANY PROPERTY, COST OF SUBSTITUTE 
EQUIPMENT OR FACILITIES, WHETHER ARISING BY STATUTE, IN TORT OR 
CONTRACT, OR OTHERWISE. The Parties hereby release PowerOptions from any 
liability arising from or relating to this Agreement or the relationship between the 
Parties. This provision shall survive the expiration or early termination of this 
Agreement. 

 
Notwithstanding anything to the contrary contained herein, Participant is not waiving 
any right to assert claims and liability limits of applicable state laws pertaining to 
liability of governmental entities or subdivisions, including without limitation, 
municipalities and municipal subdivisions (hereinafter referred to as the 
“governmental entity”). 

 
22. Force Majeure. 

 
Either Party shall be excused from performance hereunder, other than either Party’s 
obligation to make payments of amounts already due hereunder, and, shall not be 
liable for damages or otherwise if, and to the extent that, the Party shall be unable to 
perform fully or is prevented from performing fully by an event of Force Majeure. For 
such purposes, Force Majeure shall mean any act, event, cause or condition that is 
beyond the Party’s reasonable control, including without limitation any hurricane, 
tornado, flood, labor disputes, lightning, earthquake, fire, civil disturbance, or act of 
God or public enemy, that in each case prevents physical delivery of Electricity and  
is not caused by the Party’s fault or negligence, and that by the exercise of 
reasonable diligence the Party is unable to prevent, avoid, mitigate or overcome. 
The Party affected by an event of Force Majeure shall provide the other Party, as 
soon as reasonably practicable, with written notice of the event of Force Majeure 
and shall make all reasonable efforts to mitigate the effect of such event. If the 
event of Force Majeure is not corrected within seventy-five (75) days, the non- 
affected Party may terminate the Agreement. Notwithstanding the foregoing, Force 
Majeure shall not include a failure or inability to perform or comply with any of the 
covenants or obligations imposed upon the Party claiming Force Majeure under this 
Agreement that is caused by lack of funds or other financial problems affecting, or 
would result in an economic hardship for, said Party. 

 
23. Equal Employment Opportunity Clause. 

 
The Equal Employment Opportunity clause required under Federal Executive Order 
No. 11246, the affirmative action commitment for veterans, set forth in 41 CFR 60- 
250.4, the affirmative action clause for handicapped workers, set forth in 41 CFR 
650-741.4, the related regulations of the Secretary of Labor, 41 CFR Chapter 60, 
and applicable state laws and regulations are included by reference in this 
Agreement, and Supplier certifies, warrant and covenants that it has and shall at all 
times comply with the requirements contained therein to the extent required thereby. 

 
24. Government Regulations. 

 
This Agreement and all rights and obligations of the Parties hereunder are 



 

 

subject to all applicable federal, state and local laws and all duly promulgated 
orders and duly authorized actions of governmental authorities. Supplier shall 
obtain and maintain at its expense all permits and licenses necessary to perform 
the services under this Agreement. 

 
25. Independent Contractor and License. 

 
Supplier is and shall perform as an independent contractor under this Agreement. 
Neither Party has the authority to bind the other, and nothing herein shall be 
construed to constitute a joint venture, fiduciary relationship, partnership or other 
joint undertaking. 

 

26. Public Disclosure. 
 

Without first obtaining written consent of the other Party in its reasonable 
discretion, neither Party shall make any press release, or other public 
announcement relating to or arising out of this Agreement. 

 
27. Waiver and Amendment. 

 
Any waiver by either Party of any of the provisions of this Agreement must be made 
in writing, and shall apply only to the instance referred to in the writing, and shall 
not, on any other occasion, be construed as a bar to, or a waiver of, any right either 
Party has under this Agreement. The Parties may not modify, amend, or 
supplement this Agreement except by a writing signed by the Parties hereto. 
Unless an Event of Default with respect to Participant exists, Participant may 
request adding additional Accounts to this Agreement from time to time at the then 
current market prices. Supplier shall provide Participant with an additional 
Transaction Confirmation or Pricing Confirmation for execution by the Parties 
(which is condition upon satisfying the credit of Participant in accordance with 
Section 11). This provision shall in no way affect or create any condition on the 
continued service to Participant’s then-existing Accounts at the time of submission 
of such additional Confirmations. 

 
28. Acknowledgements. 

 
Participant is acting for its own account, and it has made its own  independent decisions 
to enter into this Agreement based solely upon its own judgment and upon advice from 
such advisers as it has deemed necessary. It is not relying on any communication 
(written or oral) of the other Party or any of its affiliates (or its respective representatives) 
as investment advice or as a recommendation to enter into the Agreement, it being 
understood that information and explanations related to the terms and conditions of 
any Agreement will not be considered investment advice or a recommendation to enter 
into the Agreement. No communication (written or oral) received from the other 
party or any of its affiliates (or its respective representatives) will be deemed to be an 
assurance or guarantee as to the expected economic results of the Agreement. This 
Agreement (including Transaction Confirmations and Pricing Confirmations) entered 
into hereunder will constitute “forward contracts” and/or “swap agreements” under the 
U.S. Bankruptcy Code, as amended, the rights of the Parties under Section 10 above 
will constitute contractual rights to liquidate them, and the Parties are entities entitled 
to the rights and protections afforded to “forward contracts” 



 

 

and “swap agreements” by the U.S. Bankruptcy Code. 
 

29. Point of Contact and Notice. 
 
Participant shall designate an authorized representative who shall act as Supplier’s 
single point of contact concerning services under this Agreement. Supplier shall, to the 
extent permitted under applicable rules and regulations, act as the principal point of 
contact for Participant’s Electricity needs. Accordingly, Supplier shall designate and 
provide Participant the address and phone number of both a business contact and a 
technical contact who shall act as Participant’s primary points of contact for their 
respective areas of expertise. All notices under this Agreement shall be in writing and 
shall be provided by hand, overnight commercial courier service, certified mail (return 
receipt requested), fax or electronic transmission (including e-mail). If given by 
electronic transmission (including telephone, fax or email), notice shall be deemed 
given on the date sent by 4:00 p.m. ET and shall be confirmed the next Business Day 
by a written copy sent by first class mail. If given by email, notice shall be deemed 
given at the time received on the date sent if received by 4:00 p.m. ET on a Business 
Day and, if given otherwise, shall be deemed given at 9:00 a.m. ET on the following 
Business Day. If sent by same-day or overnight delivery service, or certified or 
registered mail, notice shall be deemed given on the day of delivery. 



 

 

Supplier Notices shall be sent to: 
 

Constellation NewEnergy, Inc. 
1001 Louisiana St. Suite 2300 
Houston, Texas 77002 
Attention: Contracts Administration 
Facsimile: (888) 829-8738 
Phone: (866) 4-ENERGY 

 
Copy sent to: 

 
Constellation NewEnergy, Inc. 
545 Boylston Street, Suite 700 
Boston, Massachusetts 02116 
Attention: Stephen Fabiani, Executive Director 
Phone: (617) 717-3037 
Fax: (617) 717-3040 
Electronic mail: Stephen.Fabiani@constellation.com 

 

Notices to Participant shall be sent to: 
 
 

 

 
 

 
 

 
 

 
 

Phone: ( ) -   
Fax: ( ) -   
Electronic mail: 

 
Notices to the League shall be sent to: 

 
Brian M. Daniels 
Executive Director 
Rhode Island League of Cities and Towns 
One State Street, Suite 502 
Providence, RI 02908 
Phone (401) 272-3434 
Electronic mail:  bdaniels@rileague.org 

 
Notices to PowerOptions shall be sent to: 

 
Meg Lusardi 
Executive Vice-President 
PowerOptions, Inc. 
129 South Street, 5th floor 
Boston, Massachusetts 02111 
Phone: (617) 737-8480 
Fax: (617) 456-3001 
Electronic mail: mlusardi@poweroptions.org 

mailto:Stephen.Fabiani@constellation.com
mailto:Stephen.Fabiani@constellation.com
mailto:bdaniels@rileague.org
mailto:bdaniels@rileague.org
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30. Assignment. 
 

This Agreement may not be assigned without the prior written consent of the non- 
assigning Party which consent shall not be unreasonably withheld; provided, that 
Supplier may assign its rights under this Agreement without the consent of 
Participant to (i) an affiliate if the Supplier agrees to guarantee the obligations 
hereunder, including specifically maintaining the Financial Assurance as provided in 
Section 9 above, or (ii) a third party purchaser of all or substantially all of the assets 
of the business to which this Agreement relates provided that such purchaser has 
comparable or superior ability to perform the obligations of Supplier and 
creditworthiness equal to or better than Supplier and maintains the Financial 
Assurance as provided in Section 9 from a guarantor having creditworthiness equal 
to or better than Supplier’s, or Supplier otherwise has the wherewithal and agrees to 
remain liable for performance of Suppliers’ obligations hereunder including 
maintaining the Financial Assurance as provided in Section 9 above. Participant 
may assign its rights under this Agreement to a successor or to a purchaser of all or 
substantially all of Participant’s assets without the consent of Supplier provided that 
such purchaser has creditworthiness equal to or better than Participant and agrees 
to undertake the obligations of Participant hereunder including maintaining credit 
assurances as provided in Section 11. 

 
31. Binding Effect. 

 
This Agreement is binding on, and entered into solely for the benefit of Supplier 
and Participant and their respective successors and permitted assigns. 

 
32. Complete Agreement; Miscellaneous Provisions. 

 
This Agreement (together with any exhibits incorporated herein by reference) 
contains the complete and exclusive agreement and understanding between  
the Parties as to its subject matter and supersedes any other agreement, 
discussions or understanding (whether written or oral) and may not be 
contradicted by any prior or contemporaneous oral or written agreement. If any 
of this Agreement is held legally invalid, the remainder will not be affected and 
will be valid and enforced to the fullest extent permitted by law and equity, and 
there will be deemed substituted for the invalid provisions such provisions as 
will most nearly carry out the mutual intent of the Parties as expressed in this 
Agreement. A facsimile or PDF copy with Participant’s signature will be 
considered an original for all purposes, and Supplier will provide original signed 
copies upon request. Any conflict between the terms and conditions of this 
Agreement and any Pricing Confirmation and/or Transaction Confirmation shall 
be resolved in favor of the Pricing Confirmation and/or Transaction 
Confirmation. 

 
33. Applicable Law. 

 
This Agreement shall be governed by and construed in accordance with the laws of 
the state where the Facility is located, other than those relating to choice or conflict 
of law. Any action at law, suit in equity or judicial proceeding arising from or in 
connection with, out of or relating to this Agreement shall be litigated only in the 
Courts of the state where the Facility is located. The Parties waive any right they 
may have to transfer or change the venue of any litigation resulting hereunder. TO 



 

 

THE EXTENT ALLOWED BY APPLICABLE LAW, EACH PARTY HEREBY 
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY 
MAY HAVE TO A TRIAL BY JURY OR TO INITIATE OR BECOME A PARTY TO 
ANY CLASS ACTION CLAIMS IN RESPECT OF ANY ACTION, SUIT OR 
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING 
TO THE AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THE 
AGREEMENT. Nothing in this Agreement shall displace the applicability of any 
federal law or the jurisdiction of State Public Utility Authorities, the Federal Energy 
Regulatory Commission, or any other regulatory agency or body. 

 
34 Signatory’s Authority/Counterparts. 

 
The undersigned certify that they are authorized to execute this Agreement (via 
electronic transmission or written copy) on behalf of their respective organizations. 
This Agreement may be executed in two or more counterparts, each of which shall 
be an original. It shall not be necessary in making proof of the contents of this 
Agreement to produce or account for more than one such counterpart. In addition, 
the following individual(s) is the sole representative of Participant authorized to 
execute Pricing Confirmation(s) effectuating the Fixed Price Option described in 
Section 5.3 and/or Transaction Confirmations effectuating the Price Options 
described in Section 5.5: 

Name:      
Title:      
Email:      
Address:      

 
 

Phone: (     )      -          
Fax: ( ) -   
Electronic mail: 

 
Additional persons may be named by duly authorized written notification provided 
to Supplier under this Agreement. 

 
Participant’s Authorized Persons: 

 
Name:      
Title:      
Email:      
Address:      

 
 

Phone: ( ) -   
Fax: ( ) -   
Electronic mail: 

 
Supplier Authorized Persons: 
Commodities Management Group: 1-800-243-2113; cmg@constellation.com 
Transaction Group: #emailtransactions@constellation.com 

mailto:cmg@constellation.com
mailto:cmg@constellation.com
mailto:%23emailtransactions@constellation.com
mailto:%23emailtransactions@constellation.com


 

 

35. Special Provisions and Disclosure Labels. 
 

Exhibits E-1, E-2 and E-3 set forth state specific provisions that are applicable to this 
Agreement. If the Facility is located in Massachusetts refer to Exhibit E-1 for 
additional terms and conditions. If the Facility is located in Connecticut refer to 
Exhibit E-2 for additional terms and conditions. If the Facility is located in Rhode 
Island refer to Exhibit E-3 for additional terms and conditions. 

 
IN WITNESS WHEREOF, the undersigned have duly executed this Agreement. 

 
Constellation NewEnergy, Inc. 
{Supplier} 

Signature:    

Printed Name: 
Title: 
Date: 
 

Participant Name {Participant} 
 

Signature:   

Printed Name: 
Title: 
Date: 



 

 

Exhibit B 

Form of Fixed Pricing Confirmation  

FIXED PRICING CONFIRMATION 

NO. 
POWEROPTIONS® PARTICIPANT 

AGREEMENT FOR THE SALE 
AND PURCHASE OF 

ELECTRICITY 
BETWEEN PARTICIPANT AND 

SUPPLIER 

This Pricing Confirmation No. _____, dated as  , 2017, under the 
PowerOptions® Participant Agreement for the Sale and Purchase of Electricity (collectively, 
the “Agreement”) currently in effect between  (“Participant”) and Constellation 
NewEnergy, Inc. (“Supplier”) effects Participant’s exercise of the Fixed Pricing Option in 
accordance with the terms of the Fixed Price Transaction Confirmation set forth in 
Attachment 1. Participant may elect to participate in other alternative programs as 
set forth below. 

 
Participant and Supplier agree and confirm as follows: 

 
1. Definitions. Unless otherwise defined herein, initially capitalized terms used herein 

shall have the meanings ascribed to them in the Agreement. 
 

2. Fixed Price Confirmation. The Contract Price under the Agreement shall be 
determined in accordance with term and conditions set forth in Attachment 1 
hereto, effective during the Purchase Period indicated on Attachment 1. 

 
3. Purchasing Green-e Renewable Energy Credits (RECS): [ ] By checking the 

box, Participant is agreeing to the terms and conditions set forth on Attachment 
2. 

 

4. Full Force and Effect. All terms and provisions of the Agreement shall remain 
unchanged and in full force and effect, and nothing herein contained shall operate to 
release either party from its obligations under the Agreement. 

 
5. Binding Effect. This Pricing Confirmation shall be binding upon and inure to the 

Parties and their respective successors and assigns. This Pricing Confirmation 
may be executed in counterpart. 

 
6. Right to Rescind: 

 
• Massachusetts Accounts: In accordance with Massachusetts 

General Laws c. 164, Section 1F(8)(a)(ix), Participant has until 
midnight of the third (3rd) calendar day following the date that 
Participant executes this Agreement to contact Supplier and cancel 
(rescind) this Agreement. 
 



 

 

• Connecticut Accounts: If the aggregate demand at all of 
Participant’s Facility(ies) in Connecticut is less than five hundred 
(500)kW, Participant has until midnight of the third (3rd) business day 
following the date that the Participant executes this Agreement to 
cancel (rescind) this Agreement. 

• Rhode Island Accounts: Participant has until midnight of the 
third (3rd) business day following the date that the Participant 
executes this Agreement to notify Supplier and cancel (rescind) 
this Agreement. 

 
Dated as of the date first set forth above. 

 
 

Constellation NewEnergy, Inc. 
{Supplier} 

 

Signature:   

Printed Name: 
Title: 
Date: 
Telephone: (713) 222-6080 
Email Address: <Insert email> 

Participant Name {Participant} 
 
 
 
 

Signature: 
 

Printed Name: 
Title: 
Date: 



 

 

 

ATTACHMENT 1 TO EXHIBIT B- FIXED PRICE OPTION 

(Transaction Confirmation) 
 

This Transaction Confirmation (“TC”) is entered into pursuant to and in accordance with a Participant Agreement executed by and 

between Supplier and <Participant Name> (“Participant””), and is subject to all of the provisions, terms and conditions of such 

Participant Agreement. Notwithstanding anything to the contrary, any conflict between this TC and the Participant Agreement will 
be resolved in favor of this TC, but only with respect to the Account(s) listed on this TC. This TC supersedes all prior agreements 

and understandings with respect to the Account(s), and may not be contradicted by any prior or contemporaneous oral or written 

agreement. Capitalized terms used herein but not defined will have the meanings ascribed to them in the Participant Agreement. 
Price Terms. The electricity rate Participant is paying is stated in the Account Schedule below. The Contract Prices 

contained in the Account Schedule include all the costs listed below as "Fixed", meaning that they will remain constant 
for the existing term of this TC and may only be subject to change as a result of a Change in Law as described in the 

Participant Agreement, provided, however, Participant’s overall electricity bill may fluctuate monthly depending  on 

Participant’s usage variations, and whether certain cost components are being Passed Through (as defined below). Costs 

listed below as "Passed Through" means that charges for these costs will change during the existing term of this TC to 

the extent the related charges assessed or charged vary for any reason. At any time during the term of this TC, Participant 
may request the purchase of renewable energy certificates in an amount equal to a prescribed percentage of Participant’s load 

volume by entering into one or more Retail Trade Transactions (“RTTs”), which shall be evidence by a fully executed RTT 

Confirmation and be incorporated herein. 
Cost Components. Each of the items listed as “Fixed” below is included in Participant’s Contract Prices as set forth in the Account 
Schedule. For each of the items listed as “Passed Through” below, Participant will be charged the costs associated with the line 

item in accordance with the definitions of each item in Section 1.1, Definitions or as defined in the Participant Agreement. 

 
Energy Costs Fixed 
Ancillary Services And Other ISO Costs Fixed 
Capacity Costs Fixed 
Line Loss Costs Fixed 
FERC Order 745 Costs Fixed 
Renewable Portfolio Standard Costs Fixed 
CES Costs Fixed 

 

The Contract Prices contained in the Account Schedule have been reduced to reflect a Fixed credit to Participant for the Auction 

Revenue Rights and Transmission Loss Credits associated with the Account(s). The Contract Prices also include any credit costs 

and margin. 
Section 1.1. Definitions. "Holdover Fee" means a cost of $<Insert Holdover Rate> per kWh in the holdover rate. 
“LMP” or “Holdover Market Price” means the ISO-published [Day Ahead LMP] for the ISO zone applicable to each Account 
expressed in $/kWh. Such prices are published hourly or sub-hourly depending on the ISO. 
“Massachusetts Clean Energy Standards Costs” (“CES Costs”) means any costs or charges related to procuring renewable 

energy certificates or making alternative compliance payments to comply with the Massachusetts Clean Energy Standard (310 

CMR 7.75), approved by the Massachusetts Department of Energy Resources, effective on August 11, 2017. 
"Renewable Portfolio Standards Costs" means the costs or charges associated with meeting renewable portfolio standards 

costs (including MA Solar Carve-Out Program Costs) at the levels required by currently applicable Law. If Renewable Portfolio 

Standards Costs are not included in the contract price, such costs for a particular month will be the product of (i) the Monthly RPS 

Price; and (ii) an Account’s monthly kWh usage. The Monthly RPS Price is the price of renewable portfolio standards compliance 

for the Account, for a particular month, fixed by reference to the renewable portfolio standards forward price curve for the state 

where the Account is located. 
“MA Solar Carve-Out Program Costs” means the costs or charges related to procuring solar renewable energy certificates or 
making alternative compliance payments to comply with currently applicable Law for various solar carve-out programs set by the 

Massachusetts Department of Energy Resources. MA Solar Carve-Out Program Costs are included in Renewable Portfolio 

Standards Costs. 
Section 2.1. Initial Term. With respect to each Account set forth in the Account Schedule below, electricity supply shall commence 

on or about the date set forth under “Start Date”, and end on or about the date set forth under “End Date” in accordance with the 



 

 

 

terms of the Agreement. This TC shall not automatically renew, provided, however, service may be extended for a holdover term as 

described in the Participant Agreement. 
Section 2.2. Miscellaneous. Additional state required rules, Laws and regulations shall apply to the Account(s) as follows: 
See Exhibit E-1: for Massachusetts Accounts 
See Exhibit E-2: Connecticut Accounts 

See Exhibit E-3: Rhode Island Accounts 
Section 2.3. Supplier and LDC Contact Information. Supplier’s website address is www.constellation.com. Participant may 

contact Supplier regarding its invoice or other matters concerning this TC at Supplier’s Customer Service Department by toll-free 

telephone at 800-536-1349, or email at customercare@constellation.com. 
PARTICIPANT AGREES TO CONTACT ITS LDC IN THE EVENT OF A POWER OUTAGE OR OTHER ELECTRICITY RELATED 

EMERGENCY AT THE FOLLOWING TELEPHONE NUMBERS: 

LDC Name LDC Abbreviation Contact Numbers 

   

Section 2.4. Right To Rescind. 
Massachusetts Accounts: In accordance with Massachusetts General Laws c. 164, Section 1F(8)(a)(ix), Participant has until 
midnight of the third (3rd) calendar day following the date that Participant executes this TC to contact Supplier and cancel (rescind) 
this TC. 
Connecticut Accounts: If the aggregate demand at all of Participant’s Facility(ies) in Connecticut is less than five hundred 

(500)kW, Participant has until midnight of the third (3rd) business day following the date that the Participant executes this TC to 

cancel (rescind) this TC. 
Rhode Island Accounts: Participant has until midnight of the third (3rd) business day following the date that the 

Participant executes this TC to notify Supplier and cancel (rescind) this TC. 
Section 2.5. Additional Terms For Accounts located in Rhode Island. 
Rhode Island Division of Public Utilities. Additional information, including information on consumer rights, may be obtained by 

contacting the Rhode Island Division of Public Utilities and Carriers (“PUC”) at (401) 941-4500 or the Consumer Section of PUC at 
(401) 780-9700. 
Price Term Comparison. Customer may compare the price terms in this TC to Customer’s current electricity supplier listed on 

your electric bill by going to http://www.ri.gov/empowerri and entering your information into the price compare tool. If you are 

currently receiving standard offer or default electric generation service then your existing rate may be subject to change every six 
(6) months on April 1 and October 1. If you are currently receiving competitive electric generation service, your price and term are 

governed by your agreement with your current electricity supplier. 

http://www.constellation.com/
http://www.constellation.com/
mailto:customercare@constellation.com
mailto:customercare@constellation.com
http://www.ri.gov/empowerri
http://www.ri.gov/empowerri


 

 

ACCOUNT SCHEDULE: 

For: <Participant Name> 

The pricing set forth below is only valid until 5:00 PM Eastern Prevailing Time on <Insert Date> 

Supplier shall have no obligation to enroll or supply electricity to any account(s) that are not identified on the Account 
Schedule below. 

Please verify that your specific information is COMPLETE and ACCURATE. 

Your review and acceptance of this information will help ensure accurate future invoices 

Notes: Accounts and Service Addresses listed in the Account(s) Schedule may be updated or 
replaced with a new account number issued by the LDC, ISO or other entity. 

 

No. Of Service Accounts: 

LDC 
LDC Account 

Number 

Service 

Address 

Start 

Date 

End 

Date 

Energy Price Non TOU 

($/kWh) 

      
 

TO ACCEPT THE PRICING ABOVE, PLEASE FAX A 
SIGNED COPY OF THIS AGREEMENT TO SUPPLIER AT 
(888) 829-8738 



 

 

 





















State of Rhode Island and Providence Plantations 

OFFICE OF THE ATTORNEY GENERAL 
150 South Main Street• Providence, RI 02903 

VIA EMAIL ONLY 

September 05, 2019 
OM 19-18 

Mr. Blake Dickinson 
blakedickinson@gmail.com 

Mr. Hugh Murphy 
Hamurphy3 7@cox.net 

Peter D. Ruggiero, Esquire, 
Town Solicitor, Town of Jamestown 
peter@rubroc.com 

David R. Petrarca, Jr., Esquire, 

( 401) 27 4-4400 

Peter F. Neronha 
Attorney General 

Assistant Town Solicitor, Town of Jamestown 
david@rubroc.com 

RE: Dickinson v. Jamestown Board of Canvassers 
Murphy v. Jamestown Board of Canvassers 

Dear Messrs. Dickinson and Murphy and Attorneys Ruggiero and Petrarca: 

The investigation into the Open Meetings Act ("OMA") complaints filed by Mr. Blake 
Dickinson and Mr. Hugh Murphy (collectively, "Complainants," individually "Mr. Dickinson" 
and "Mr. Murphy") against the Jamestown Board of Canvassers ("Board") are complete. Since 
both complaints were submitted against the same entity and contain similar allegations, this 
Office will address both complaints in a single finding. For the reasons set forth herein, we find 
that the Board violated the OMA. 

Background 

By email correspondences sent to this Office in March 2019, the Complainants allege that the 
Board violated the OMA when it met outside the public purview to discuss instructing Conanicut 
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Sanctuary1 to "cure" signatures submitted in a petition drive.2 Along with his Complaint, Mr. 
Murphy submitted a transcript excerpt from the Board's February 27, 2019, meeting at which the 
following exchange occurred: 

MR. MURPHY: Well, I would just like to say in your letter you said 
that the Jamestown Board of Canvassers requested that Conanicut 
Sanctuary obtain signatures for printed names on the petitions as well as 
additional new signatures. 

I would like to say that any new information solicited outside 
noticed meetings, ... business and agenda is considered a violation of the 
Open Meetings Act. 

MR. NEWMAN: I would like to respond to that. I was also concerned 
about this in the complaint [ filed by Conanicut Sanctuary]. The complaint 
states that the Board of Canvassers asked for cured signatures and 
additional signatures. As I mentioned in the previous Town Council 
meeting, that is not the case. 

I passed on a suggestion to the Petitioners from the Executive 
Director of the Board of Elections. Prior to doing that, I spoke with all of 
the members of the Board of Canvassers with the exception of Hugh 
Murphy. I left two messages for him, but he did not call me back. 

I did speak with Melissa Burrows, and I was very clear in those 
conversations that this was a suggestion on the part of Bob Raposa [sic], 
the Executive Director [of the Board of Elections], but it was not an action 
of the Board of Canvassers. If the Board of Canvassers had made that 
action, they would have taken a vote and then contacted the Petitioners ... 

1 The record in this case indicates that "Conanicut Sanctuary" is a group of Jamestown residents 
concerned with enacting measures to protect immigrants. 
2 The Complainants also alleged that an individual Board member, Mr. Ken Newman, took 
actions on his own related to this issue involving Conanicut Sanctuary. As this Office already 
explained to the Complainants, the OMA is only implicated when a "quorum" of a "public body" 
has a "meeting[,]" as those terms are defined in the OMA. See R.I. Gen. Laws § 42-46-2. A 
single member is not a "public body" under the OMA. See R.I. Gen. Laws§ 42-46-2(3) (defining 
"public body" as "any department, agency, commission, committee, board, council, bureau or 
authority or any subdivisions thereof of state or municipal government"). Accordingly, the 
Complainants' allegations about a Board member's individual actions do not implicate the 
OMA. 
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The Board's legal counsel, David R. Petrarca, Jr., Esquire, submitted a substantive response on 
behalf of the Board, which includes an affidavit from Board member Kenneth Newman and a 
transcript of the February 27, 2019 Board meeting. Attorney Petrarca concedes that "this string 
of conversations [referenced in the February 27, 2019 transcript] constitutes a 'rolling quorum' 
of the Board," however, he disputes that these conversations constituted a "meeting" as defined 
in the OMA. Attorney Petrarca asserts that the Board did not collectively discuss or act upon a 
matter over which it had jurisdiction. 

Essentially, the Board argues that Mr. Newman's suggestion that Conanicut Sanctuary cure the 
signatures was an individual action and that his conversation with other Board members about 
that topic did not constitute a discussion about a matter over which the Board had authority. 
Specifically, Attorney Petrarca states, in pertinent part: 

"Here, the conversations between Mr. Newman and other members of the 
Board concerned a suggestion from the Board of Elections Executive 
Director that a group of petitioners, known as the 'Conanicut Sanctuary,' 
should attempt to 'cure' alleged defective signatures and obtain more 
signatures on a Town Charter Initiative Petition that was being appealed to 
the Board of Elections. See Aff. , 5. In these conversations, Mr. Newman 
merely informed the other members of the Board of his intention to pass 
along this advice of the Board of Elections Executive Director. Id. , 6. 
Further, at the time of these conversations, that particular issue was not 
before the Board of Canvassers. Ultimately, however, at its meeting of 
February 8, 2019 and again at its February 27, 2019 meeting, the Board of 
Canvassers was asked to rule on the admission of 'cured' and new 
signatures obtained by Conanicut Sanctuary." 

The Board informed this Office that after it determined that it would not accept any new or cured 
signatures offered by Conanicut Sanctuary, the matter was appealed to the Board of Elections. 
Research by this Office indicates that the appeal was subsequently withdrawn. 

The Board further argues that at the time when the rolling quorum occurred, neither Mr. 
Newman nor the Board "reasonably suspect[ed] that they would be asked to rule on whether it 
would have to accept such 'cured' and new signatures ... At that point in time, the matter was 
out of their hands and with the Board of Elections. . . Circumstances changed, but it was not 
reasonably foreseeable to Mr. Newman or the Board." 

The affidavit provided by Mr. Newman specifically reveals that on January 18, 2019, he called 
Board Chair Carol Nelson Lee and alternate members Kitty Wineberg and Melissa Burrows to 
"state my intent to contact the Conanicut Sanctuary group with this suggestion from [Board of 
Elections Executive Director] Mr. Rapoza. I stated that I would be doing this as an individual not 
on behalf of the" Board. Mr. Newman also attested that he "left two messages for full member 
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Hugh Murphy but did not hear back from him. "3 The Board did not describe the conversations in 
detail or provide affidavits from Ms. Nelson Lee, Ms. Wineberg or Ms. Burrows. 
The extended transcript of the February 27, 2019 meeting provided by the Board also contains a 
statement from Mr. Newman that although his suggestion to Conanicut Sanctuary to "cure" the 
signatures had been characterized "as having been an action of the Board of Canvassers . . . it 
was not with the exception of having passed that suggestion on ... " 

We also note that minutes from the Board's December 11, 2018 meeting reveal that the Town 
Administrator spoke at the meeting, at which Mr. Newman, Chair Nelson Lee, and Board 
members Wineberg and Burrows were present, and stated that the petition process and 
determining whether to accept the signatures presented by the petitioners is under the discretion 
of the Board. 

We acknowledge both Complainants' rebuttals.4 Mr. Dickinson's rebuttal disputes Attorney 
Petrarca' s contention that "at the time of these conversations, that particular issue was not before 
the" Board, by stating that, "[t]he petition matters were indeed open and before the" Board due to 
a related complaint filed by Mr. Dickinson with the Board of Elections initiated on January 16, 
2019 that was "remanded back to the [Board] on February 5, 2019" and heard before the Board 
on February 8, 2019. Mr. Dickinson's rebuttal also provided a copy of a letter dated February 
20, 2019 from Helen O'Grady in her capacity as "Facilitator" for Conanicut Sanctuary. That 
letter states, in pertinent part, "[t]he Jamestown BOC requested that CS obtain 'signatures' for 
printed names on the petition as well as additional new signatures." Mr. Murphy likewise argues 
that there is evidence that Conanicut Sanctuary understood Mr. Newman's suggestion about 
curing the signatures to constitute an action of the Board. 

With that background in place, we tum to the relevant law and substantive arguments that 
support our findings. 

3 This Office has not been provided with information regarding the total number of Board 
members or the distinction between a full member and an alternate member, but that information 
is immaterial because the Board concedes that a rolling quorum occurred. 
4 The Complainants' rebuttals proffer additional allegations beyond the scope of the initial 
Complaints, including the allegation that the Board failed to timely file minutes with the 
Secretary of State for its February 8, 2019 meeting and that the Board met outside the public 
purview in an unnoticed, unrecorded "meeting" with the Board of Elections and/or the Board of 
Elections Executive Director regarding the issue of curing signatures. The acknowledgment 
letters sent by this Office to the Complainants at the start of this matter expressly provided that 
the Complainant's rebuttal should be limited to the matters addressed in the Board's response 
and should not raise new issues that were not presented in this complaint or addressed in the 
Board's response. In accordance with our usual practice and precedent, this Office declines to 
review issues which are raised for the first time in a rebuttal since the public body does not have 
an opportunity to respond. See Mudge v. North Kingstown School Committee, OM 12-35. 
Complainants are free to submit a new complaint(s) based on additional facts provided that the 
statute of limitations has not expired. 
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Relevant Law and Findings 

When we examine an OMA complaint, our authority is to determine whether a violation of the 
OMA has occu1Ted. See R.I. Gen. Laws § 42-46-8. In doing so, we must begin with the plain 
language of the OMA and relevant caselaw interpreting this statute. We also note that our 
decision in this matter is limited to considering whether the OMA was violated and that we do 
not opine on any substantive issues pertaining to election law or the petition signatures. 

For the OMA to apply, a "quorum" of a "public body" must convene for a "meeting" as these 
terms are defined by the OMA. See Fischer v. Zoning Board of the Town of Charlestown, 723 
A.2d 294 (R.I. 1999). For purposes of the OMA, a "meeting" is defined as "the convening of a 
public body to discuss and/or act upon a matter over which the public body has supervision, 
control, jurisdiction, or advisory power." R.I. Gen. Laws § 42-46-2(1). All three of these 
elements-a quorum, a meeting, and a public body-must be present in order for the OMA to 
apply; the OMA is not applicable when one or more of these elements is absent. See Ahlquist v. 
Energy Facilities Siting Board, OM 17-25. 

Although the definitions under R.I. Gen. Laws § 42-46-2 are seemingly straightforward, a 
quorum may be created, and a meeting "convened," by unconventional means. In particular, this 
Office has previously recognized the "rolling" or "walking" quorum, where a majority of the 
members of a public body attain a quorum by a series of one-on-one conversations or 
interactions, including communications via email. See In Re: Pawtucket City Council, ADV OM 
05-01 (warning against the "walking quorum," where public business is conducted in a series of 
individual encounters that may not constitute a quorum, but which collectively do so); In Re: 
South Kingstown School Committee Electronic Mail Policy, ADV OM 04-01 (series of email 
communications among a quorum of a Committee would satisfy the quorum requirement and 
implicate the OMA). 

Here, there is no question that the Board is a "public body" and it is undisputed that a "rolling 
quorum" of the Board, facilitated by Mr. Newman, had discussions via telephone on or about 
January 18, 2019. We now tum to a consideration of whether this "rolling quorum" of the Board 
convened a "meeting" outside the public purview. Several cases from this Office have reviewed 
the "meeting" requirement and determined that either "action" or a "collective discussion" by a 
quorum of a public body on matters over which the public body has "supervision, control, 
jurisdiction, or advisory power" satisfies the "meeting" element and triggers the OMA and its 
attendant requirements. See, e.g., The Valley Breeze v. Cumberland Fire Committee, OM 15-04. 
See also Caldwell v. East Greenwich Town Council, OM 18-01. Conversely, if a "quorum" of a 
"public body" convenes, but does not collectively discuss and/or act upon matters over which 
they have "supervision, control, jurisdiction, or advisory power," a "meeting" has not convened. 
Id. 

The Board represents that Mr. Newman had individual "conversations" with a quorum of the 
Board concerning "a suggestion from the Board of Elections Executive Director that a group of 



Dickinson v. Jamestown Board of Canvassers 
Murphy v. Jamestown Board of Canvassers 
OM 19-18 
Page 6 

petitioners, known as 'Conanicut Sanctuary,' should attempt to 'cure' alleged defective 
signatures and obtain more signatures on a Town Charter Initiative Petition." The Board 
contends that these conversations were only for Mr. Newman to "inform" the other members 
about his intended course of action, but the Board does not expressly argue that these 
conversations did not constitute a "discussion" (as opposed to a one-way unilateral 
communication by Mr. Newman). Despite this Office's request that the Board provide "detailed 
affidavits from the Board members indicating any conversations they engaged in with any other 
Board members outside of a public meeting about" this topic, the Board only provided this 
Office with one affidavit from Mr. Newman and did not provide a detailed account of what was 
said by whom in each individual conversation that took place between Board members about this 
topic. In light of that failure and the lack of evidence to the contrary, the evidence will be 
construed against the Board and this Office concludes that the Board members engaged in a 
"discussion." 

There is also no question that the Board had authority over the topic of the petition signatures 
since the Board ultimately determined that it would not accept the "cured" signatures. Although 
Mr. Newman contends that he reached out to Conanicut Sanctuary in his individual capacity, it is 
telling that before doing so, he discussed this course of action with other Board members before 
proceeding. Indeed, during the February 27, 2019 Board meeting, Mr. Newman stated that his 
conversation with Conanicut Sanctuary was not an action of the Board "with the exception of 
having passed that suggestion on ... " (Emphasis added.). Additionally, during the December 
11, 2018 Board meeting, it was discussed how the petition process is under the discretion of the 
Board and how the Board has authority to accept the signatures presented by the petitioners. 
Moreover, the undisputed evidence demonstrates that the issue of the Conanicut Sanctuary 
petition was pending before the Board well before the rolling quorum occurred. See also Murphy 
v. Jamestown Board of Canvassers, OM 19-09 (referencing January 9, 2019 Board meeting that 
included an agenda item related to an objection filed by Mr. Murphy pertaining to Board's 
certification of signatures on the Conanicut Sanctuary petition). The Board's contention that it 
did not anticipate being asked to review the signature issue after the time when the rolling 
quorum occurred is irrelevant. This was clearly a topic over which the Board exercised authority 
at the time the rolling quorum occurred. In light of this information, we find that the January 18, 
2019 individual communications collectively formed a rolling quorum of the Board, wherein 
they discussed a matter over which the Board has "supervision, control, jurisdiction, or advisory 
power." Accordingly, we find the Board violated the OMA. 

Conclusion 

Upon a finding that a complaint brought pursuant to the OMA is meritorious, the Attorney 
General may initiate suit in the Superior Court. R.I. Gen. Laws § 42-46-8(a). There are two 
remedies in suits filed under the OMA: (1) "[t]he court may issue injunctive relief and declare 
null and void any actions of a public body found to be in violation of [the OMA];" or (2) "[t]he 
court may impose a civil fine not exceeding five thousand ($5,000) dollars against a public body 
or any of its members found to have committed a willful or knowing violation of [the OMA]." 
R.I. Gen. Laws § 42-46-8( d). 
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In the instant case, insufficient evidence has been presented that the Board knowingly or 
willfully violated the OMA. Although the Board should have been cognizant of the fact that it 
was discussing a matter within its authority, we credit the uncontested assertion of the Board that 
it believed the matter was with the Board of Elections. It appears based on the undisputed 
evidence presented that Mr. Newman and the other members involved in the rolling quorum 
were acting on a good faith belief that Mr. Newman's suggestion to Conanicut Sanctuary about 
curing signatures was not intended to be an official action of the Board. We also note that there 
are no findings regarding any recent similar violations by the Board. 

We also do not believe that injunctive relief is appropriate. The Board did not take any action 
pursuant to the rolling quorum with the exception of suggesting that Conanicut Sanctuary 
attempt to "cure" the signatures, but the Board ultimately voted to not accept the cured signatures 
and the matter was appealed to the Board of Elections and then later withdrawn. As such, 
injunctive relief is not appropriate in this case. 

This finding serves as notice that the conduct discussed herein is violative of the OMA and could 
in the future serve as evidence of a willful or a knowing violation. 

Although the Attorney General will not file suit in this matter, nothing in the OMA precludes an 
individual from pursuing a complaint in the Superior Court as specified in the OMA. The 
Complainant may pursue an OMA complaint within "ninety (90) days of the attorney general's 
closing of the complaint or within one hundred eighty (180) days of the alleged violation, 
whichever occurs later." R.I. Gen. Laws § 42-46-8. We consider this matter closed as of the date 
of this decision. 

We thank you for your interest in keeping government open and accountable to the public. 

Sincerely, 

By: Isl Kayla E. 0 'Rourke 
Kayla E. O'Rourke 
Special Assistant Attorney General 
korourke@riag.ri.gov 

KO/dg 



Erin,  
 
My wife, Susan, and I have a summer cottage at 1031 East Shore Rd.  This summer, the property across 
the road from us (1026) has been the site of an extensive landscaping project.  When we have been in 
residence during the summer, the project work has been continuous.  This has involved multiple pieces 
of construction equipment (back hoe, excavator, skid steer, etc.), multiple dump and other trucks, and 
miscellaneous other equipment – blowers, mixers, compactors, jack-hammers, pump trucks, rock 
saws.   There were typically many workers on-site, I would guess 10-12, with many activities going on at 
once. 
 
The biggest impact that the project has had on us has been the noise.  On the loudest days, it has been 
impossible for my wife and I to converse normally with each other on our side porch, while eating 
breakfast and lunch, or in our living room.  On most days throughout the summer the combined noise 
level often reached near this level. Work often began shortly after 7AM and lasted until after 
5PM.  Going into the summer we had entertained hope of renting out our cottage; this plan did not 
come to fruition, but if it had, any renters would have surely been distressed by the noise.  
 
Previously, houses have been built adjacent to us at 1021 and 1026 East Shore Road, taking, 
respectively, 1 and 2 years.  These projects involved all of the noise associated with building 
construction, including generators that they opted to run constantly rather than connecting to the 
power grid.  In each case, while annoying, the noise impact of these projects was far less than the 
current project at 1026.  The same can be said about the equipment used by landscapers and firms 
doing tree work, which we hear frequently. 
 
I am surprised to learn that there is currently only limited regulation in Jamestown of this type of 
noise.  Based upon our experience, I suggest that this is sorely needed.  The issues as I see them are: 
 
Duration            The longer noise continues, the more disruptive it becomes 
 
Season                Summer is clearly the construction season.  This is also the time of year when residents 

hope to keep their doors and windows open and to enjoy the out-of-doors.  Jamestown 
by its nature would seem to have a particular obligation to support its residents’ 
outdoor enjoyment. 

 
Proximity          Where the noise originates on a property has a clear impact on how loud it is when it 

reaches a neighbor. 
 
Notification      Knowing about noise in advance is a good thing. But, frankly, even when we were told 

that the project would be “loud”, we did not really comprehend how loud  “loud” would 
be and the extent to which it would impact us.  The uncertainty about which hours/days 
would be impacted by noise was a constant question. 

 
Use of town road             Loaders, trucks, and excavators made intensive use of East Shore Road. Our 

cottage, built in 1873, is located very close to the road.  In addition to noise 
generated by this traffic, there are issues of safety, pollution, dust, and impact 
on the road surface. 

 
dB limits         There has to be some point at which a sound is too loud. 



 
I recognize that creating a regulation that is fair to all is a challenge.  However, I urge that any new 

regulations include provisions that consider and regulate the impacts of noise 
on adjacent and near neighbors.    

 
Thank you for your attention.  Please feel free to contact me regarding this issue. 
 
Al McKibben 
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